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Mr George Bryant Mr and Mrs Walker
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The OIld Granary Bradnop
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Application no: DET/2025/0036
Determined on:

TOWN AND COUNTRY PLANNING ACT 1990
TOWN AND COUNTRY PLANNING (GENERAL PERMITTED DEVELOPMENT)
(ENGLAND) (AS AMENDED) ORDER 2015

PRIOR APPROVAL REQUIRED AND REFUSED

DESCRIPTION OF DEVELOPMENT:
Steel framed agricultural building for secure storage and livestock handling at Holly Dale
Farm, Douse Lane, Bradnop
(as shown and described in plans and details submitted with the application)

Staffordshire Moorlands District Council hereby REFUSES to grant prior approval for the
design, siting and external appearance of the development described above, for the following
reason(s):-

1. The development is not permitted by Class A, Part 6, Schedule 2 of the General
Permitted Development Order, because: it would consist of, or include, the erection and
construction of a building to be used for the accommodation of livestock within 400 metres of
the curtilage of a protected building. Moreover, it is not clear that the land is ‘agricultural land’
—in use for agriculture and which is so used for the purposes of a trade or business, given that
the land is a recent acquisition by the applicant, who's address, provided on the land title, is at
a property in Cheadle. The development would therefore exceed the limits set out at Class
A.1, Part 6, Sched. 2 of the General Permitted Development Order 2015.

2. The proposed building would be sited in a remote and isolated position, beyond the
grouping of the original Holly Dale Farmstead. From Douse Lane, which rises on the other side
of the valley to the southwest, the large functional building would appear exposed and centrally
located within quality, sensitive landscape. The development would be viewed as a visually
prominent building and result in an intrusion into the countryside. For these reasons, it is
considered that the proposed development would result in a prominent intrusion into the
countryside that would be harmful to the sensitivities and quality of the landscape and the
character and appearance of the area. In these regards, there would be conflict with policies
DC1 and DC3 of the Local Plan, the terms of the NPPF and the Council’s design SPG.
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Sianed by: Jane Curley

On behalf of Staffordshire Moorlands District Council
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NOTES

If you are aggrieved by the decision of your local planning authority to refuse permission
for the proposed development or to grant it subject to conditions, then you can appeal
to the Secretary of State under section 78 of the Town and Country Planning Act 1990.

If the decision to refuse planning permission is for a householder application, and you
want to appeal against your local planning authority’s decision then you must do so
within 12 weeks of the date of this notice.

If this is a decision to refuse planning permission for a minor commercial application,
and you want to appeal against your local planning authority’s decision then you must
do so within 12 weeks of the date of this notice.

If this is a decision to refuse express consent for the display of an advertisement, if you
want to appeal against your local planning authority’s decision then you must do so
within 8 weeks of the date of receipt of this notice.

If you want to appeal against your local planning authority’s decision for any other type
of development, including listed building consents then you must do so within 6 months
of the date of this notice Appeals must be made using a form which you can get from
the Secretary of State at Temple Quay House, 2 The Square, Temple Quay, Bristol
BS1 6PN (Tel: 0303 444 5000) or online at https://acp.planninginspectorate.gov.uk

The Secretary of State can allow a longer period for giving notice of an appeal, but will
not normally be prepared to use this power unless there are special circumstances
which excuse the delay in giving notice of appeal. The Secretary of State need not
consider an appeal if it seems to the Secretary of State that the local planning authority
could not have granted planning permission for the proposed development or could not
have granted it without the conditions they imposed, having regard to the statutory
requirements, to the provisions of any development order and to any directions given
under a development order.

If either the local planning authority or the Secretary of State refuses permission to
develop land or grants it subject to conditions, the owner may claim that he can neither
put the land to a reasonably beneficial use in its existing state nor render the land
capable of a reasonably beneficial use by the carrying out of any development which
has been or would be permitted. In these circumstances, the owner may serve a
purchase notice on the Council (District Council, London Borough Council or Common
Council of the City of London) in whose area the land is situated. This notice will require
the Council to purchase his interest in the land in accordance with the provisions of
Part VI of the Town and Country Planning Act 1990.
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DELEGATED DECISION REPORT

DET/2025/0036 HOLLY DALE FARM DOUSE APPLICATION TO DETERMINE
Valid 15/09/2025 LANE IF PRIOR APPROVAL IS
BRADNOP REQUIRED FOR A STEEL
FRAMED AGRICULTURAL

BUILDING FOR SECURE
STORAGE AND LIVESTOCK
HANDLING

(AGRICULTURAL/FORESTRY
DETERMINATION)

MAIN ISSUES

Whether or not the proposed portal framed building can be built under a Notification
of Prior Approval application under Part 6 of the GPDO rather than a full planning
application. If so, whether the prior approval of the LPA is required as to the siting,
design and external appearance of the proposed storage building and, if so, whether
it can be granted.

DESCRIPTION OF SITE

The application site is on agricultural land located within Bradnop. The land was
previously associated with a farmstead at Holly Dale Farm, the edge of which is some
110m to the south of the application site, where a stone barn has been converted to
provide two dwellings. The application site is in the line of sight from the barn
conversion’s principal elevation.

A previous landowner, Mr. Clark from Longshaw Farm, purchased Holly Dale Farm
and removed the farmstead sheds and converted the more traditional stone barns to
provide two dwellings. The farmland surrounding Holly Dale Farm that includes the
application site is said recently, under the cover of application SMD/2024/0490, to
have been farmed in association with the agricultural holding at Longshaw Farm on
the Ashbourne Road 1.5km to the south.

The application site location is 210m to the north of an access with Douse Lane and
would be served by an existing access track that was granted planning permission
retrospectively in 2019 (SMD/2019/0247). The access track passes alongside the
western edge of Holly Dale Farm, the track circumvents the dwellings at Holly Dale
and provides separate farming access to the wider land to the north.

The site is located on the westerly facing slope, above a valley in the landscape — the
site slopes down from east to west. From the site location the land continues to fall to
a valley bottom before rising again steeply to the west, to the west Douse Lane climbs
steeply to the brow of a hill which provides views toward and across the application
site on the opposite slope. The application site appears in a landscape character type
that is identified in the Landscape Character Assessment as ‘Gritsone Highland



Fringe’ with a character type of ‘Ancient Slope and Valley Farmlands’ lying to the
western side of the valley. The landscape character type is classed in the assessment
as being the ‘highest of sensitivities’.

PROPOSAL

The application proposes the provision of a portal frame shed to house dry fodder and
harvesting equipment. 19m by 10m with its long sides facing southwest and northeast.
The building would have Yorkshire boarding above a concrete panel base and a fibre
cement sheet roof. Half of the building’s width, facing northeast, would be open fronted
directed toward the edge of the track and the bankside of the rising slope and ground
level.

It is said that the building would provide storage (plans detail around 50 bales and
machinery and tool storage) and livestock handling. The building would be within 400m
of (approx. 110m from) the barn conversion dwellings to the south.

This is a repeat prior approval application proposing the erection of a very similar
building, to that which was recently proposed under the cover of a previous application
to which the LPA responded to, and confirmed that prior approval was required and
was refused on the 23 July 2025. That previously proposed building would have been
further to the southeast and closer to the barn conversion dwellings.

With this application, the statement seeks to clarify that the applicant in this case is a
new owner of the Holly Dale Farm dwellings and the surrounding farmland, a Mrs
Jennifer Louise Walker (confirmed by land title with land reg.), not the previous owner
Mr. Clark. The proprietor’s address on the land title is provided as a property at Eaves
Lane in Cheadle.

It is said that Holly Dale Farm was acquired by the applicants in two separate
transactions and that the first purchase, completed in January 2025, comprised the
farmhouse and approximately 8 acres of land, with no agricultural buildings included.
It is said that the second purchase, completed in June 2025, comprised the Parlour &
Pastures barn and the remaining agricultural land.

It is said that the land is farmed as a working livestock unit comprising primarily,
Highland Cattle, and Valais Blacknose Sheep, managed year-round by the applicants.

SITE HISTORY / RELEVANT PREVIOUS APPLICATIONS

DET/2025/0029 Proposed portal framed agricultural building. PRIOR
APPROVAL REFUSED.

DET/2025/0018 Change of use of former agricultural building (now replaced or
converted to games room/bar) to a dwelling. PRIOR APPROVAL REFUSED.
SMD/2024/0490 Erection of Portal Frame Building to House Young Cattle.
REFUSED. SMD/2023/0597 Erection of agricultural building to house young cattle.
REFUSED. SMD/2023/0261 Erection of agricultural building to house young cattle.
REFUSED. SMD/2023/0569 Certificate of lawfulness confirming change of use to
two dwellings rather than three was lawful. APPROVED. SMD/2019/0247
Retrospective application for retention of an agricultural field track. APPROVED.
DET/2017/0015 Change of use agricultural building into three residential dwellings.
APPROVED.



OFFICER COMMENTS

By virtue of Class A.1 (i) at Part 6 of the GPDO development is not permitted if it would
consist of, or include, the erection or construction of a building, structure, or an
excavation to be used for the accommodation of livestock or for the storage of slurry
where the building, structure or excavation is, or would be, within 400 metres of the
curtilage of a protected building.

There have been applications recently refused, on four separate attempts, to provide
cattle livestock buildings on the land ownership, in overtly conspicuous locations within
the landscape, in each case the building would have been provided within 400m of
‘protected dwellings’ — namely the Hollydale farmhouse, no longer providing the
dwelling on a farmstead/agricultural unit and let as a holiday cottage, and the two barn
conversion dwellings, also let as holiday cottages.

Following prior approval in 2017, existing livestock sheds had been removed from the
farmstead at Holly Dale in favour of converting a stone barn into two dwellings by the
previous owner Mr. Clark, who operates from Longshaw Farm some 1.5km away. The
original farmhouse became marketed and occupied as a holiday cottage and
farming/agricultural activity circumvented the grouping of dwellings at Holly Dale via
an unmade farm track that provides access to the surrounding farm land. The three
dwellings, therefore, are no longer buildings within the agricultural unit, they are, by
design and function, separate to the agricultural unit. They are therefore, for the
purposes of Part 6, protected buildings as defined at D.1(1).

With this application the proposed building is described as an ‘Agricultural Building for
Secure Storage and Livestock Handling’. It would be 110m, within 400m of, the barn
conversion dwellings to the south east (the protected buildings).

The application statement seeks to clarify that the applicant in this case is a new owner
of the Holly Dale Farm dwellings and the surrounding farmland, a Mrs Walker, not the
previous owner Mr. Clark. It is said that Holly Dale Farm was acquired by the
applicants in two separate transactions and that the first purchase, completed in
January 2025, comprised the farmhouse and approximately 8 acres of land, with no
agricultural buildings included. It is said that the second purchase, completed in June
2025, comprised the Parlour & Pastures barn and the remaining agricultural land.

A web search reveals that the Holly Dale farm house and the barn conversions remain
available and have recently been occupied as holiday cottages, it is not clear where
the applicant currently resides, the land title provides an address at a property in
Cheadle. The grouping of dwellings remain separate from agricultural activities and
unit, with the application statement confirming that access to the farm land continues
to be provided by the unmade track that circumvents the dwellings.

The application statement attempts to differentiate between the ‘accommodation of
livestock’ and, what is said to be the intended use of the building, ‘livestock handling’
that, it is said, would be limited to handling during TB testing. The building would
incorporate a gated handling area and cattle crush for statutory TB testing.



This distinction is not readily accepted. Part of the building, half of its floor space,
would be very specifically designed to accommodate and house livestock, whether the
accommodation is limited to a period when they are being ‘handled’ or not, the
livestock would be housed or accommodated at that time and that is very specifically
the intended purpose of the building. The development would, therefore, consist of the
erection of a building ‘to be used for the accommodation of livestock’.

By virtue of Class A.1 (i) at Part 6 of the GPDO development is not permitted if it would
consist of, or include, the erection or construction of a building, structure, or an
excavation to be used for the accommodation of livestock or for the storage of slurry
where the building, structure or excavation is, or would be, within 400 metres of the
curtilage of a protected building. Therefore, the “Notification of Prior Approval” process
cannot be used to determine if the building can be permitted. It does not comply with
the criteria and exceeds the limits at Class A.1, the building is not permitted
development and can only be carried out with full planning permission.

Moreover, the land in question is a very recent acquisition by a person who’s address
is provided as being at a property in Cheadle that is very remote from the application
site. The dwellings at Holly Dale are not being occupied by the applicant or a farm
worker as they are available to let as holiday cottages. It is not clear therefore, that the
land is agricultural land, being land so used for the purposes of a trade or business.

With consideration as to the design, siting and external appearance of the
development, prior approval should be refused. The proposed building would appear
prominent and obtrusive in the landscape. The proposed development would be sited
in an isolated open countryside location and, when viewed from Douse Lane, it would
appear centrally and prominently within a quality gritstone highland fringe farmland
landscape and, in those regards, it would be intrusive in the landscape.

The key characteristics of this landscape type are apparent in the locality, relative to
the location of the application site. The site appears to the side of a steeply sloping,
smooth rolling upland landscape on the steep slope side above a valley. The
development would be provided to the edge of a large field on elevated and rising
ground, above the valley bottom, to the northeast. The proposed building would be
sited in a remote and isolated position beyond the grouping of the original Holly Dale
Farmstead. From Douse Lane, which rises on the other side of the valley to the
southwest, the large functional building would appear exposed and centrally located
within quality, sensitive landscape. The development would be viewed as a visually
prominent building and result in an intrusion into the countryside. For these reasons,
it is considered that the proposed development would result in a prominent intrusion
into the countryside that would be harmful to the sensitivities and quality of the
landscape and the character and appearance of the area. In these regards, there
would be conflict with policies DC1 and DC3 of the Local Plan, the terms of the NPPF
and the Council’s design SPG.

CONCLUSION / PLANNING BALANCE

The proposed building does not meet the criteria and exceeds the limits at Class A.1
for Part 6 development at Sched 2 of the GPDO. There is enough information
submitted with the application to determine that the siting, design and external
appearance of the development would result in a building that would appear obtrusive



in the landscape. The proposed building is therefore not considered to be permitted
development and prior approval for the siting, design and external appearance of the
development would be refused.

OFFICER RECOMMENDATION:
PRIOR APPROVAL REQUIRED
AND REFUSED

Case Officer: Ben Hurst
Recommendation Date:

Sianed by: Jane Curley

On behalf of Staffordshire Moorlands District Council



& SJM PLANNING

APPENDIX 2

Appeal Decision (Sportsman Farm)

Registered Name & Address: SJM Planning Ltd. Studio 1 305a Goldhawk Road, London, United Kingdom, W12 8EU
Company Registration Number: 10508350 VAT Registration Number: 305 2320 57



' The Planning Inspectorate

Appeal Decision

Site visit made on 7 October 2024

by L Francis BA (Hons) MA MRTPI

an Inspector appointed by the Secretary of State

Decision date: 28 November 2024

Appeal Ref: APP/E2205/W/24 /3339135
Sportsman Farm, High Halden Lane, High Halden, Kent TN30 6SY

The appeal is made under section 78 of the Town and Country Planning Act 1990 (as
amended) against a refusal to grant approval required under Article 3(1) and Schedule
2, Part 6, Class A of the Town and Country Planning (General Permitted Development)
(England) Order 2015 (as amended).

The appeal is made by Mrs Emma Scott against the decision of Ashford Borough
Council.

The application Ref is NOT/2023/1472.

The development proposed is two steel framed agricultural buildings and access track.

Decision

1.

The appeal is allowed and prior approval is granted under the provisions of
Article 3(1) and Schedule 2, Part 6, Class A of the Town and Country Planning
(General Permitted Development) (England) Order 2015 (as amended) for two
steel framed agricultural buildings and access track at Sportsman Farm, High
Halden Lane, High Halden, Kent TN30 6SY in accordance with the application
ref NOT/2023/1472 and the details submitted with it including plan nos 2022-
1382v1-Loc, 2022-1382v1-Block, 2022-1382v1-PropBarn, pursuant to Article
3(1) and Schedule 2, Part 6, Class A, paragraph A.2.

Application for costs

2.

An application for costs was made by Mrs Emma Scott against Ashford
Borough Council. This application is the subject of a separate decision.

Procedural Matter

3.

It was brought to my attention that a site notice had not been displayed by
the appellant following notification that prior approval was required, as
required by A.2. - conditions (2)(iv) of Class A, Part 6, Schedule 2 of the
GPDO that a site notice must be displayed on or near the land on which the
proposed development is to be carried out for a period of not less than 21
days within the 28 days following notification that prior approval is required.
The appellant confirms that a site notice was displayed from 24 October 2024.

Background and Main Issue

4,

Article 3(1) and Class A, Part 6, Schedule 2 of the Town and Country Planning
(General Permitted Development) (England) Order 2015 (as amended) (the
GPDO) enables as permitted development the erection, extension or alteration
of a building; or any excavation or engineering operations which are
reasonably necessary for the purposes of agriculture within that unit, where
that unit comprises 5 ha or more. Development permitted by Class A is subject

https://www.gov.uk/planning-inspectorate
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to various conditions. Condition A.2.(2)(i) requires that before beginning the
development, the developer must apply to the local planning authority for a
determination as to whether the prior approval of the authority will be
required as to various matters including the siting, design and external
appearance of the building and the siting and means of construction of the
private way.

5. The officer’s report submitted with the appeal confirms that the proposed
buildings would comply with the criteria set out at A.1. of Part 6 of the GPDO.
However, in a statement to support the Council’s case, the agricultural
consultants Acorus state that they consider the proposed development would
not comply with the criteria set out in A.1(e)(i) as the proposed access track
should be included in the 1000 square metre limit and in their view the
proposal would not therefore be permitted development with regard to the
limitations set out in A.1.(e)(i).

6. In light of the above, the main issues are:

e Whether the proposal would be permitted development with particular
regard to the limitations set out in A.1.(e)(i).

e The effect of the siting of the proposed buildings and the private way
upon the character and appearance of the countryside.

Reasons
Whether the proposal would be Permitted Development

7. The limitations set out in A.1.(e) state development is not permitted by Class
A if the ground area which would be covered by (i) any works or structure
(other than a fence) for accommodating livestock or any plant or machinery
arising from engineering operations would exceed 1000 square metres,
calculated as described in paragraph D.1(2)(a).

8. Paragraph D.1(2)(a) defines ‘ground area’ as that which would be covered by
the proposed development, together with the ground area of any building
(other than a dwelling), or any structure, works, plant, machinery, ponds or
tanks within the same unit which are being provided or have been provided
within the preceding 2 years and any part of which would be within 90 metres
of the proposed development.

9. The works or structure referred to in A.1.(e)(i) explicitly refer to
accommodating livestock or any plant or machinery. The purpose of the
private way would not be to accommodate livestock, plant or machinery. It
would be to provide access to the buildings and yard. Notwithstanding the
appeal decision! put to me by the Council, as there is no direct reference in
the GPDO to the 1000 sgm limit applying to a private way/access track, then I
do not consider it would be captured within the restrictions set out under
A.1.(e)(i). The private way would in any event require prior approval under
the terms of A.2.(2)(b) where there is no reference to any restriction on its
size.

10. For the above reasons, the proposal would be permitted development with
regard to the limitations set out in A.1.(e)(i).

! Ref APP/X1925/W/20/3256050 dated 8 February 2021.

https://www.gov.uk/planning-inspectorate 2
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Siting

11.

12.

13.

14.

15.

16.

Sportsman Farm is an agricultural holding which borders High Halden Lane,
from which there is an access track leading to a yard surrounded by buildings
including a dwelling, farm buildings and a commercial building. The
landholding extends largely to the south of the yard, comprising a series of
fields separated by post and rail fencing, hedges and trees. The A262
Biddenden Road runs to the south of the farm. There is a Public Right of Way
(PRoW) running approximately north/south from the farm access towards
Biddenden Road. There is sporadic residential development located along High
Halden Lane opposite the farm. To the south, along Biddenden Road, there are
various uses including some housing, commercial uses and agricultural
holdings.

The proposal involves the erection of two barns, sited perpendicular to each
other on two sides of a new yard close to one of the boundaries of the farm.
An access track formed from crushed stone/hardcore would lead from the
main farmyard along one side of a field, then bisecting another, to link to the
proposed buildings. The buildings would be used for the storage of hay, feed,
farm machinery and for lambing.

The buildings would be reasonably modest in size, with an eaves height of
3.5m with a shallow pitched roof. They would be set some distance away from
the existing farm buildings and I recognise that this might be unusual in terms
of the typical positioning of agricultural buildings. Nevertheless, they would be
set at a significant distance from nearby roads, around 150m away from High
Halden Lane and a similar distance from the A262 to the south. The buildings
would be visible from the PRoW, though the tree cover would provide some
screening. Given the distance from the roads, along with the level of cover
provided by trees and vegetation, views of the buildings from public vantage
points would be limited.

The access track, in running along the field boundary from the main farm
buildings would be in a relatively discreet location. It would potentially be
more visible from High Halden Road at the point where the track would bisect
the adjacent field. However, a track of this type running across a field would
not in itself cause harm to the character and appearance of the countryside
since it would not be an incongruous feature within agricultural land. I note
the surrounding fields are somewhat irregular in size; the bisecting of the field
by the track would not result in an uncharacteristic field pattern.

Whilst the buildings would be in a relatively isolated position, this does not in
itself mean that the presence of agricultural buildings in this location on a farm
would be visually harmful or out of context. There is no dispute over the
appropriateness of their design and external appearance and given their size
and position relative to the surrounding public vantage points and agricultural
land, I conclude that the proposed siting of both the buildings and track would
be acceptable.

For the above reasons, I conclude that the siting of the proposed agricultural
buildings and private way would not harm the character and appearance of the
countryside. Although not determinative, the proposal would be in line with
Policy ENV3a of the Ashford Borough Local Plan 2030 insofar as it requires
development to have regard to matters including landform, topography,

https://www.gov.uk/planning-inspectorate 3
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pattern and composition of trees and woodlands and pattern and composition
of field boundaries.

Other Matters

17. I note the Council indicate that there may be alternative locations within the
agricultural unit that they would consider more suitable. However, my decision
is necessarily based on the proposal before me.

Conditions

18. Class A, Part 6, Schedule 2 of the GPDO does not provide any specific
authority for imposing additional conditions beyond those outlined in A.2. The
specified conditions, which I draw to the attention of both parties, require the
development to be carried out in accordance with the details approved, impose
a time limit on implementation, and require the buildings to be removed if
they cease to be used for the purposes of agriculture and the land restored to
is condition before the development took place. Additionally, where
development is permitted by Class A(a), within 7 days of the date on which
the development is substantially completed, the developer must notify the
local planning authority in writing of that fact.

Conclusion

19. For the reasons given above the appeal should be allowed and prior approval
should be granted, subject to the exceptions, limitations and conditions
outlined in A.1. and A.2. of Class A, Part 6, Schedule 2 of the GPDO.

L Francis

INSPECTOR

https://www.gov.uk/planning-inspectorate 4
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From: George Bryant

To: "ben.haywood@staffsmoorlands.gov.uk"

Cc: "Jane Curley"

Bcc: Jenny Thompson

Subject: Formal Complaint — Procedural and Substantive Failures - DET/2025/0036 - Holly Dale Farm, Douse Lane,
Bradnop

Date: 14 October 2025 15:17:00

Dear Mr Haywood,

We write on behalf of our client in relation to the Council’s decision to refuse prior approval
for the proposed agricultural building at Holly Dale Farm, Bradnop. Upon detailed review of
the decision notice and delegated officer report, we have identified serious procedural and
substantive errors which render the determination unlawful. These failures have caused
direct operational harm and unnecessary professional expense, and we will be seeking a
full award of costs alongside our appeal to the Planning Inspectorate.

1. Procedural Failure — Unlawful Determination

The Council’s determination that prior approval was required triggered the statutory
process under Paragraph A.2(2)(i) of Part 6 of the GPDO, which incorporates the
procedural requirements of Paragraph W. Once this determination is made, the Councilis
legally obliged to initiate the second phase of the process — including the display of a site
notice for a minimum of 21 days (W(13)), allowing for public representation, and assessing
the proposal solely on siting, design, and external appearance.

However, the Council unlawfully bypassed this statutory process and issued a 'Prior
Approval Required and Refused' decision without undertaking the required consultation.
This is procedurally indefensible. The correct and lawful course of action would have been
to issue a 'Prior Approval Required' notice, initiate the consultation process, and then
determine the application based on the relevant criteria. The shortcut taken by the Council
is a breach of the GPDO and has been found to invalidate decisions in case law, including
Murrell & Anor v Secretary of State for Communities and Local Government [2011] JPL 739.

If the Council considered the proposal not to be permitted development, it should have
issued a 'Prior Notification Refused — Planning Permission Required' decision. That route
does not trigger the consultation process and would have been procedurally sound. The
Council’s failure to follow either lawful route has resulted in a procedurally defective
decision.

2. Substantive Errors — Contradictory and Flawed Reasoning

The decision notice and delegated report contain internally inconsistent reasoning.
Refusal Reason 1 asserts that the proposal is not permitted development due to proximity
to protected buildings and questions the agricultural status of the land. Refusal Reason 2
then assesses landscape impact — a consideration only relevant if the development is
permitted and prior approval is required.

This dual reasoning is legally incoherent. If the proposal is not permitted development, the
Council has no jurisdiction to assess siting and appearance under the prior approval
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framework. Doing so implies that the proposal is permitted development, directly
contradicting the first reason for refusal.

The delegated report further undermines its own position by speculating on the applicant’s
residential address and nearby holiday cottages as evidence against agricultural use. This
is legally irrelevant. The GPDO requires that the land be in use for agriculture and used for
the purposes of a trade or business — it does not require the applicant to reside on-site.
The planning statement submitted with the application provided clear and verifiable
evidence of active agricultural use, including:

- Year-round management of Highland cattle and Valais Blacknose sheep
- DEFRA registration under CPH number 37/053/0273
- Operational need for secure storage and veterinary handling infrastructure

The delegated report even acknowledges this, stating: "It is said that the land is farmed as
a working livestock unit... managed year-round by the applicants." Yet it dismisses this
evidence based on irrelevant and speculative factors — a position that is both legally and
factually flawed.

3. Operational Harm — Immediate and Ongoing Consequences

The proposed building includes a gated handling area and cattle crush designed
specifically to facilitate statutory TB testing, required biannually under DEFRA protocols.
This facility is not intended for the accommodation of livestock and does not function as
such. It is used solely for short-term handling during veterinary inspections and does not
provide bedding, feeding, or overnight shelter.

This distinction is supported by case law. In R (Marshall) v East Dorset DC [2018] EWHC
226 (Admin), the High Court confirmed that the 400-metre restriction under Class A.1(i)
applies only to buildings used for the accommodation of livestock, not for incidental
handling. Similarly, in Hibbitt v SSCLG [2016] EWHC 2853 (Admin), the court emphasised
that the functional use of a building must be assessed in context — and that genuine
agricultural operations, including veterinary handling, do not automatically constitute
livestock housing.

Due to the refusal, the applicant has been unable to carry out statutory TB testing. During a
recent inspection, the attending veterinary surgeon refused to proceed using a temporary
mobile crush in an open field, citing safety concerns due to horned cattle and uneven
terrain. As a result, the applicant has been prohibited from moving cattle off the holding,
pending the provision of suitable infrastructure. This restriction has immediate
implications for:

- Animal welfare
- Biosecurity
- The viability of the livestock enterprise

4. Costs Application — Professional and Operational Losses



The Council’s failure to follow the correct procedure has resulted in unnecessary
professional costs, wasted application fees, and direct operational harm to our client’s
business. These consequences were entirely avoidable had the Council followed the
lawful process under the GPDO.

Our client is now taking steps to appeal the decision. However, prior to taking such action,
we would welcome the opportunity to discuss the matter by phone. This would allow us to
explore whether the Council may be willing to reconsider its position or waive the
application fee in the event of a resubmission.

Should the Council wish to discuss this matter further or consider withdrawing the
decision, we remain open to constructive engagement. However, we reserve the right to
challenge the determination through formal channels.

Yours sincerely,

George Bryant
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Council’s Complaint Response (Head of Development Services)

Registered Name & Address: SJM Planning Ltd. Studio 1 305a Goldhawk Road, London, United Kingdom, W12 8EU
Company Registration Number: 10508350 VAT Registration Number: 305 2320 57



From: staffsmoorlandscom@infreemation.co.uk

To: George Bryant

Subject: [SMCOM2025/26-0245] Formal Complaint — Procedural and Substantive Failures - DET/2025/0036 - Holly
Dale Farm, Douse Lane, Bradnop

Date: 28 October 2025 11:43:16

Dear Mr Bryant

| refer to your complaint regarding Procedural and Substantive Failures - DET/2025/0036 -
Holly Dale Farm, Douse Lane, Bradnop. | am responding as Head of Development Services at
Stage 1 of the Corporate Complaints Procedure.

To comply with the condition at A.2(2)(i) (Part 6, Sched 2, GPDO 2015) the developer, before
beginning the proposed development, made an application to the Council for a determination
as to whether the prior approval would be required as to the siting, design and external
appearance of the proposed building. The development must not begin before the occurrence
of one of the following—

o the receipt by the applicant from the Council of a written notice of their determination
that such prior approval is not required;

¢ where the Council give the applicant notice within 28 days following the date of
receiving the applicant's application of their determination that such prior approval is
required, the giving of such approval; or

¢ the expiry of 28 days following the date on which the application was received by the
Council without the Council making any determination as to whether such approval is
required or notifying the applicant of their determination.

Before the expiry of 28 days following the date on which the application was received, the
Council notified the applicant that they had determined that prior approval was required and
could not be granted because the development was not considered to be permitted
development, to that extent that prior approval is, in the Council’s consideration, now
ultimately required in the form of a full planning permission. The notice is clear in those
regards. Under those circumstances it would have been illogical for the Council to have
instructed the applicant to display a site notice and engage in the ‘second phase’ of the
process because, regardless, the Council would not be able to grant prior approval for
development that is not permitted by Part 6 of the GPDO.

Whether or not an alternative form of words had been used on the notice, for example those
that you have suggested should have been preferred, the procedural effect of the notice and
the Council’'s determination would have been the same.

Primarily, the proposed development was not considered to be permitted by Part 6 because it
would consist of the erection of a building to be used for the accommodation of livestock within
400m of a group of dwellings that are not within an agricultural unit, are circumvented by
agricultural access, and are occupied as holiday cottages (i.e. Protected Buildings). Councils
must carefully consider the purpose of any agricultural buildings under Part 6 Class A when
such buildings are within 400 metres of dwellings. If the dominant and primary purpose is to
accommodate livestock, then the exclusion will apply and express planning permission will be
required. This is matter of fact and degree for the decision maker in exercising their planning
judgement. The case law that you reference does not provide definitive determination on the
point of distinction that you have made in your submissions.

On a secondary matter, the Council did not think that it was clear that the land was
‘agricultural land’, land used for the purposes of trade or business. It is not essential for a farm
worker or the applicant to live on site, but when considered together with the recent timing of
the acquisition, it seemed less likely that the land was ‘agricultural land’ for the purposes of
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Part 6. If that was the only point of objection further submission might have been invited, there
is further opportunity to substantiate the position if the applicant decides to appeal.

In the New World Payphones Ltd v Westminster City Council [2019] EWCA Civ 2250, Lang

J held that Part 6 envisaged a two stage process: first, the prior notification decision, then the
prior approval decision. Notwithstanding this, she found that the language used in the GPDO
does not point to this being a mandatory requirement and, as such, local planning authorities

may, in the exercise of their discretion, determine both prior notification and prior approval on
the same occasion if, in the particular circumstances, it is appropriate and procedurally fair to
do so.

Supplementary to that determination the Council went on to indicate that there was concern
and objection relating to the siting, design, and external appearance of the proposed building.
The Council were able to so because sufficient information on siting, design and external
appearance had been provided to make that assessment. The notice is coherent in those
regards.

The Council’s determination is procedurally correct, and a lawfully valid notice of that
determination has been issued before the expiry of 28 days from receipt of the application.
The applicant is now entitled to appeal that determination or to apply for a full planning
permission.

| trust that the above addresses your complaint. However, if you remain dissatisfied you may
request that the matter is reviewed at Stage 2 by an Executive Director

Yours sincerely

Ben Haywood
Head of Development Services

Do you really need to print out this Email? Be green - keep it on the screen.

This transmission is intended for the named addressee(s) only and may contain sensitive or
protectively marked material up to RESTRICTED and should be handled accordingly.
Unless you are the named addressee (or authorised to receive it for the addressee) you may
not copy or use it, or disclose it to anyone else. If you have received this transmission in
error please notify the sender immediately. All GCSX traffic may be subject to recording
and/or monitoring in accordance with relevant legislation.

If this has come to you in error, please notify the sender immediately and delete this email
from your system. The Council may be required to disclose this email or any response to it
under the Freedom of Information Act 2000
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APPENDIX 5

Barrister Email for Stage 2 Complaint

Registered Name & Address: SJM Planning Ltd. Studio 1 305a Goldhawk Road, London, United Kingdom, W12 8EU
Company Registration Number: 10508350 VAT Registration Number: 305 2320 57



From: Simon Bell

To: staffsmoorlandscom@infreemation.co.uk

Cc: George Bryant

Subject: Re: [SMCOM2025/26-0245] Formal Complaint — Procedural and Substantive Failures - DET/2025/0036 -
Holly Dale Farm, Douse Lane, Bradnop

Date: 06 November 2025 13:15:38

Attachments: image986613.pnq
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R (on the application of Smolas) v Herefordshire Council.doc
Importance: High

Dear Mr. Haywood,

| hope this email finds you well.

I am emailing you on behalf of my client (Mr. Bryant of SJM Planning, cc'd) and in respect of
your email below, concerning the “odd” decision reached in respect of this application
(DET/2025/0036). | am instructed to advise on a potential claim for judicial review
concerning the manner in which the LPA has applied the two-stage test under Part 6 of the
GPDO. At the moment, this emailis not to be considered to be a pre-action letter (sent
pursuant to the Pre-Action Protocol for Judicial Review); rather, it is being sent to you
following the guidance set out in the Planning and Environmental Bar Association’s (PEBA)
Good Practice Memorandum 4: The Use of ADR in Planning Court Litigation (see: PEBA
GPM 4). Paragraph 5 of that Memorandum provides as follows:

“Local planning authority defendants, and those contemplating bringing claims, should
consider ADR at the pre-action stage...”

Itis in this spirit that | have been instructed to write to you, to seek clarification in respect
of your email below and to raise the concerns that my client (and in turn his) have about
this Decision.

For clarity, New World Payphones was not a judgment of Lang J, and it does not appear to
support the point advanced in your email. Rather, it appears you may be referring to Lang
J’s judgmentin R (oao Smolas) v Herefordshire Council [2021] EWHC 1663 (Admin). For
your assistance, | have attached a copy of that judgment. If, on reflection, you consider
this to be the correct judgment, | would be grateful for confirmation as to which paragraphs
you are citing in your email. | am presuming the reference is to paragraph 73.

My client’s concern surrounds the LPA’s decision effectively to roll up the two decisions
under Part 6 and deal with them at the same time. The Decision ultimately issued was one
that:

1. Prior approval was required; and

2. Prior approval was refused.

The LPA did not notify my client in advance that prior approval was required before moving
straight to refusal.

My client has three key concerns about this approach:
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The Queen on the application of Paul Smolas v Herefordshire Council



No Substantial Judicial Treatment





Court

Queen’s Bench Division (Administrative Court)

 

Judgment Date

21 June 2021

 

Case No: CO/1877/2020

High Court of Justice Queen’s Bench Division Planning Court

[2021] EWHC 1663 (Admin), 2021 WL 02520610

Before: Mrs Justice Lang DBE

Date: 21 June 2021

Hearing date: 11 May 2021

 

 

Representation

		Daniel Stedman Jones (instructed by Attwells Solicitors LLP ) for the Claimant.

		Andrew Byass (instructed by Legal Services ) for the Defendant.

Approved Judgment

Mrs Justice Lang:

 

1.  In this claim for judicial review, the Claimant challenges two decision notices by the Defendant (”the Council”), both dated 9 April 2020. The first decision refused prior approval for the erection of an agricultural building at Llanerch Y Coed, Dorstone, Hereford HR3 6AG (”the Site”) under paragraph A, Part 6, Schedule 2 of the Town and Country Planning (General Permitted Development) (England) Order 2015 (”the GPDO”). The second decision notified the Claimant that planning permission was required for the building.

 

2.  Permission to apply for judicial review was granted on the papers on 30 June 2020.

 

Grounds of challenge

3.  The Claimant’s grounds of challenge may be summarised as follows.

 

Ground 1

4.  The Defendant acted unlawfully, and contrary to the authorities, by:

		i)  misdirecting itself as to its powers on the Claimant’s prior notification application, in which he sought a determination as to whether its prior approval as to siting, design and external appearance of the building was required, pursuant to paragraph A.2(2)(i), Part 6 , Schedule 2 of the GPDO;

		ii)  erroneously purporting to determine the questions whether (i) prior approval should be granted; and (ii) whether the proposed development required planning permission; and

		iii)  issuing ultra vires decision notices.

Ground 2

5.  Further or alternatively, the Council reached an irrational conclusion when determining the application for prior notification procedure under paragraph A.2(2) of the GPDO, that the building was not “reasonably necessary for the purposes of agriculture” for the purposes of paragraph A of the GPDO. The reasons given by the Council for its decision did not relate to the application for prior notification which the Claimant had made. It relied upon a lack of evidence as to the reasons why the building was reasonably necessary, which was an impermissible reversal of the burden of proof. The Claimant had provided sufficient information for the Council to determine his prior notification application. Furthermore, there was no statutory right of appeal against a local planning authority’s decision on a prior notification application.

6.  In summary, the Council resisted the claim for the following reasons.

Ground 1:

7.  In determining a prior notification application as to whether or not prior approval was required, a local planning authority first had to determine whether the development met the definitional requirements of the relevant class of permitted development when deciding an application for prior notification. It was entitled to give the applicant a formal notification of its decision on that issue. If it decided that prior approval was required, it was lawful for it to proceed to make a decision on the grant or refusal of prior approval on the same occasion, in the same decision notice.

Ground 2

8.  It was not irrational for the Council to conclude that the proposed development was not “reasonably necessary for the purposes of agriculture” for the purposes of paragraph A of Part 6 of the GPDO, on the material available to it. In any event, the Claimant should have exercised his statutory right of appeal to the Secretary of State under section 78(1) Town and Country Planning Act 1990 (”TCPA 1990”) , since it was a suitable alternative remedy, and judicial review is a remedy of last resort.

Facts

9.  The Claimant is the owner of the Site, together with his wife. The Site is some 40 acres or 16 hectares in size. They run a farm at the Site, breeding commercial sheep. They also run a holiday business at the Site, comprising “glamping” and 3 holiday cottages.

 

10.  The Statement of Facts and Grounds referred (at paragraph 8), to the Claimant’s witness statement, dated 21 May 2020, in which he explained their intention to expand the farming business because the Covid-19 pandemic was threatening the viability of his tourism business. They intended to increase the organic vegetables and flower production, and to breed specialist breeds of animals, and needed a new barn to store machinery, equipment and fodder.

 

11.  On 4 March 2020, the Claimant made a prior notification application for the erection of an agricultural building at the Site under paragraph A, Part 6 , Schedule 2 of the GPDO. He completed a form headed:

”Herefordshire Council

 

Application to determine if prior approval is required for a proposed Erection, Extension or Alteration of a Building for Agricultural or Forestry Use

 

The Town and Country Planning (General Permitted Development)(England) Order 2015 (as amended) – Schedule 2, Part 6 “

 

 

12.  The form, which was based on the national Planning Portal’s template, was available via a link on the Council’s website.

 

13.  In response to the questions in the form, the Claimant stated that the proposal was for a new general purpose building for storage of machinery and fodder. He provided details of its size and design. He confirmed that the Site was 40 hectares in size (he meant to say 40 acres), and had been in agricultural use for 10 years. He stated that the building was reasonably necessary for the purposes of agriculture, in order to store machinery and fodder. In response to the question “Is the proposed development designed for the purposes of agriculture?”, he ticked “Yes” and explained that “The building is a suitable size and height for storing machinery and fodder. The building has been designed to look more traditional than modern agricultural buildings and to be in keeping with the surrounding[s] particularly considering the tourism aspect of Drovers Rest at Llanycoed”. He attached a plan and illustrations of the proposed materials.

 

14.  The Claimant’s application was considered by Council planning officers on 9 April 2020. In the “Delegated Decision Report” (”the Report”), also dated 9 April 2020, the Site was described as follows:

”The site is an isolated farmstead in a remote and sensitive landscape. The site is some distance from the nearest designated settlement, Dorstone, which is 3.3 miles away to the east and accessed via a local road network of single width country lanes. Hay on Wye is 3.1 miles away to the west. The landscape character type is Ancient Timbered Farmlands and adjacent to High moors and Commons. Both of these are high quality and highly sensitive to change. The area contains some of the oldest field patterns in the county. This small scale, intimate landscape relies on the topography, hedgerows and tree cover.

 

The site comprises a farm holding which includes an agricultural field and a number of unlisted stone agricultural buildings which are arranged around a farm yard area comprising existing hardstanding area and feature the unlisted farmhouse adjoining that yard. Permission was granted for the conversion of the barns to for (sic) 3 residential holiday let cottages through P132192/F. Access is gained from an unclassified no through road which is also a bridleway.”

 

 

15.  Under the heading “Appraisal”, the Report stated:

”As set out in Class A, Part 6 Schedule 2 above, the first test is whether any works for the erection of a building is considered to be reasonably necessary for the purposes of agriculture within that unit.

 

In 2015 permission was granted for the conversion of the redundant farm buildings at the site to holiday accommodation. The result of this is that currently the majority of the surrounding buildings to the application site are no longer under an agricultural use. The proposed building would therefore be separate to other buildings under an agricultural use associated with the unit.

 

The justification for the building is limited to details of its proposed use as a store for machinery and fodder. However, the design of the building is not functional in nature and appears overly designed for its stated agricultural purpose. Furthermore the scale of the openings and height of the eaves at the sides of the barn will limit the ability to operate or store any modern agricultural machinery.

 

Given the above there is insufficient evidence to satisfy officers that the building is reasonably necessary for the purposes of agriculture within the unit. It is a binary test whereby the proposal does not qualify for the proceeding permitted development rights. As such it is unnecessary to undertake the review of the proposal against A.1 (a-k) and A.2. Prior approval is therefore refused and planning permission is required.”

 

 

16.  The Council accepted the recommendations in the Report. It concluded that there was insufficient justification for the proposed building to be considered reasonably necessary for the purposes of agriculture within the unit, and so the requirements of paragraph A, Part 6 , Schedule 2 to the GPDO were not met. On 9 April 2020, it issued two decisions which respectively refused prior approval and notified the Claimant that planning permission would be required for the proposed agricultural building. The first decision notified the Claimant of his right to appeal to the Secretary of State against the refusal of prior approval.

 

17.  The material parts of the first decision notice stated:

” AGRICULTURAL AND FORESTRY BUILDINGS AND OPERATIONS

 

REFUSAL OF PRIOR APPROVAL

 

Proposed development:

 

Site: Llanerch Y Coed, Dorstone, Hereford HR3 6AG

 

Description: Prior notification for proposed new agricultural building

 

”THE COUNTY OF HEREFORDSHIRE DISTRICT COUNCIL hereby gives notice in pursuance of the provisions of the above Act and Order that PRIOR APPROVAL has been REFUSED for the development described above for the following reasons:

 

The Local Planning Authority does not consider the proposal to be reasonably necessary for the purposes of agriculture within this unit. There is insufficient justification for this type of building in this location to be considered reasonably necessary. As such, it is not considered the requirements of Schedule 2, Part 6 , Class A, A. b) of the Town and Country (General Permitted Development) Order 2015 (as amended) are met.

 

Informative:

 

The proposal has been considered in relation to the application form (dated ‘04/03/2020’) and plans (KI 5594 1 & Ki 5594 2 Site Plan).”

 

Notes:

 

If you are aggrieved by the decision of the local planning authority not to grant prior approval for the proposed development or to grant it subject to conditions, then you can appeal to the Secretary of State under Section 78(1) of the Town and Country Planning Act 1990 …”

 

 

18.  The material parts of the second decision notice stated:

” AGRICULTURAL AND FORESTRY BUILDINGS AND OPERATIONS

 

PLANNING PERMISSION IS REQUIRED

 

Proposed development:

 

Site: Llanerch Y Coed, Dorstone, Hereford HR3 6AG

 

Description: Prior notification for proposed new agricultural building

 

THE COUNTY OF HEREFORDSHIRE DISTRICT COUNCIL hereby gives notice PLANNING PERMISSION IS REQUIRED for the carrying out of the development described above for the following reasons:

 

The Local Planning Authority does not consider the proposal to be reasonably necessary for the purposes of agriculture within this unit. There is insufficient justification for this type of building in this location to be considered reasonably necessary. As such, it is not considered the requirements of Schedule 2, Part 6 , Class A, A. b) of the Town and Country (General Permitted Development) Order 2015 (as amended) are met.

 

Informative:

 

The proposal has been considered in relation to the application form (dated ‘04/03/2020’) and plans (KI 5594 1 & Ki 5594 2 Site Plan).”

 

 

Statutory framework

19.  Section 57(1) TCPA 1990 provides that planning permission is required for “the carrying out of any development of land.”

 

20.  By section 58(1)(a) TCPA 1990 , planning permission may be granted by a development order made by the Secretary of State under section 59 TCPA 1990 . By section 60(1) or 60(2) TCPA 1990 , planning permission may be granted by development order either conditionally or subject to limitations as specified in the order or unconditionally.

 

21.  By Article 3 of the GPDO, planning permission is granted for the classes of development described as permitted development in Schedule 2 to the GPDO. Article 3 provides, so far as material:

 

”(1)  Subject to the provisions of this Order and regulations 75 to 78 of the Conservation of Habitats and Species Regulations 2017 (general development orders), planning permission is hereby granted for the classes of development described as permitted development in Schedule 2 .

 

(2)  Any permission granted by paragraph (1) is subject to any relevant exception, limitation or condition specified in Schedule 2 .

 

(3)  References in this Order to permission granted by Schedule 2 or by any Part, Class or paragraph of that Schedule are references to the permission granted by this article in relation to development described in that Schedule or that provision of that Schedule.

 

(4)  Nothing in this Order permits development contrary to any condition imposed by any planning permission granted or deemed to be granted under Part 3 of the Act otherwise than by this Order.”

 

 

22.  Part 6 of Schedule 2 makes provision for permitted development on land used for agricultural and forestry purposes.

 

23.  Paragraph A provides for permitted development on units of 5 hectares or more:

”A. Permitted development

The carrying out on agricultural land comprised in an agricultural unit of 5 hectares or more in area of—

 

(a)  works for the erection, extension or alteration of a building; or

 

(b)  any excavation or engineering operations,

 

which are reasonably necessary for the purposes of agriculture within that unit.”

 

 

24.  The scope of the permission granted by paragraph A is limited by paragraph A.1, which describes development which is not permitted. By sub-paragraph (d), development is not permitted if “it would involve the provision of a building, structure or works not designed for agricultural purposes”.

 

25.  Permitted development under paragraph A is subject to the conditions in paragraph A.2. Paragraph A.2 provides, so far as is material, as follows:

”A.2.— Conditions

Development is permitted by Class A subject to the following conditions –

 

…

 

(2)  Subject to sub-paragraph (3), development consisting of—

 

(a)  the erection, extension or alteration of a building;

 

…

 

is permitted by Class A subject to the following conditions—

 

(i)  the developer must, before beginning the development, apply to the local planning authority for a determination as to whether the prior approval of the authority will be required as to the siting, design and external appearance of the building, the siting and means of construction of the private way, the siting of the excavation or deposit or the siting and appearance of the tank, as the case may be;

 

(ii)  the application must be accompanied by a written description of the proposed development and of the materials to be used and a plan indicating the site together with any fee required to be paid;

 

(iii)  the development must not begin before the occurrence of one of the following—

 

(aa)  the receipt by the applicant from the local planning authority of a written notice of their determination that such prior approval is not required;

 

(bb)  where the local planning authority give the applicant notice within 28 days following the date of receiving the applicant’s application of their determination that such prior approval is required, the giving of such approval; or

 

(cc)  the expiry of 28 days following the date on which the application under sub-paragraph (2)(ii) was received by the local planning authority without the local planning authority making any determination as to whether such approval is required or notifying the applicant of their determination;

 

(iv)  where the local planning authority give the applicant notice that such prior approval is required, the applicant must—

 

(aa)  display a site notice by site display on or near the land on which the proposed development is to be carried out, leaving the notice in position for not less than 21 days in the period of 28 days from the date on which the local planning authority gave the notice to the applicant; and

 

(bb)  where the site notice is, without any fault or intention of the applicant, removed, obscured or defaced before the period of 21 days referred to in sub- paragraph (iv)(aa) has elapsed, the applicant is treated as having complied with the requirements of that sub- paragraph if the applicant has taken reasonable steps for protection of the notice and, if need be, its replacement;

 

(v)  the development must, except to the extent that the local planning authority otherwise agree in writing, be carried out –

 

(aa)  where prior approval is required, in accordance with the details approved,

 

(bb)  where prior approval is not required, in accordance with the details submitted with the application;

 

…”

 

 

 

26.  By Article 7 of the GPDO, a local planning authority must determine an application for prior approval under Part 6 within 8 weeks of receipt of the application, as no period is specified in Schedule 2 .

 

27.  Paragraph D of Part 6 includes the following relevant definitions:

 

”(1)  For the purposes of Classes A, B and C—

”agricultural land” means land which, before development permitted by this Part is carried out, is land in use for agriculture and which is so used for the purposes of a trade or business, and excludes any dwellinghouse or garden;

”agricultural unit” means agricultural land which is occupied as a unit for the purposes of agriculture, including—

(a)  any dwelling or other building on that land occupied for the purpose of farming the land by the person who occupies the unit, or

(b)  any dwelling on that land occupied by a farmworker;….”

 

 

28.  There is a right of appeal under section 78(1) TCPA 1990 from a local planning authority’s refusal of prior approval, or a grant of prior approval subject to conditions. The time limit for lodging an appeal is 6 months from the date of the decision notice. There is no express right of appeal against a decision by a local planning authority that prior approval is required, nor that planning permission is required.

 

29.  The Planning Practice Guidance (”PPG”) has replaced Annex E to PPG7 as the applicable guidance in respect of prior notification and approval procedures. The material parts of the PPG are as follows:

”Is it necessary to apply for planning permission where there are permitted development rights?

Where a relevant permitted development right is in place, there is no need to apply to the local planning authority for permission to carry out that work. In a small number of cases, however, it may be necessary to obtain prior approval from a local planning authority before carrying out permitted development. Permitted development rights do not override the requirement to comply with other permission, regulation or consent regimes.

 

Paragraph: 022 Reference ID: 13-022-20140306

 

Revision date: 06 03 2014

 

Is it necessary to contact the local planning authority before carrying out work under permitted development rights?

For the purposes of planning, contact with the local planning authority is generally only necessary before carrying out permitted development where:

• prior approval from the local planning authority is required in advance of development

• …..

The relevant Parts in Schedule 2 to the General Permitted Development Order set out the procedures which must be followed when advance notification is required.

 

Paragraph: 023 Reference ID: 13-023-20140306

 

Revision date: 06 03 2014

 

What if it’s not clear whether development is covered by permitted development rights?

If it is not clear whether works are covered by permitted development rights, it is possible to apply for a lawful development certificate for a legally binding decision from the local planning authority.

 

Paragraph: 024 Reference ID: 13-024-20140306

 

Revision date: 06 03 2014

 

…..

 

What is prior approval?

Prior approval means that a developer has to seek approval from the local planning authority that specified elements of the development are acceptable before work can proceed. The matters for prior approval vary depending on the type of development and these are set out in full in the relevant Parts in Schedule 2 to the General Permitted Development Order. A local planning authority cannot consider any other matters when determining a prior approval application.

 

Paragraph: 026 Reference ID: 13-026-20140306

 

Revision date: 06 03 2014

 

What types of development require prior approval?

Prior approval is required for some change of use permitted development rights. Certain other types of permitted development including the erection of new agricultural buildings, demolition and the installation of telecommunications equipment also require prior approval. The matters which must be considered by the local planning authority in each type of development are set out in the relevant Parts of Schedule 2 to the General Permitted Development Order.

 

Paragraph: 027 Reference ID: 13-027-20140306

 

Revision date: 06 03 2014

 

Is a prior approval application like a planning application?

The statutory requirements relating to prior approval are much less prescriptive than those relating to planning applications. This is deliberate, as prior approval is a light-touch process which applies where the principle of the development has already been established. Where no specific procedure is provided in the General Permitted Development Order, local planning authorities have discretion as to what processes they put in place. It is important that a local planning authority does not impose unnecessarily onerous requirements on developers, and does not seek to replicate the planning application system.

 

Paragraph: 028 Reference ID: 13-028-20140306

 

Revision date: 06 03 2014

 

What kind of information will the developer have to supply in connection with a prior approval application?

This will vary according to the particular circumstances of the case, and developers may wish to discuss this with the local planning authority before submitting their application. Local planning authorities may wish to consider issuing guidance, taking into account local circumstances and advice provided by the relevant statutory consultees. For example, this could set out whether a flood risk assessment is likely to be required.

 

Paragraph: 029 Reference ID: 13-029-20140306

 

Revision date: 06 03 2014

 

…..

 

Can a refusal of prior approval be appealed?

If an application for prior approval is refused, the applicant has a right to appeal the decision under section 78(1)(c) of the Town and Country Planning Act 1990 . More information on this is available in guidance on planning appeals.

 

Paragraph: 032 Reference ID: 13-032-20140306

 

Revision date: 06 03 2014”

 

 

Grounds 1 and 2

30.  It is convenient to consider Grounds 1 and 2 together, because of the overlap between them.

 

Submissions

31.  Under Ground 1, the Claimant submitted that a local planning authority has limited powers upon a prior notification application made under paragraph A.2(2) of Part 6 . It may only make a decision as to whether prior approval is needed. Therefore the Council was not empowered to determine the question whether, in its view, prior approval should be granted, nor whether the proposed development fell outside the scope of paragraph A and therefore planning permission was required. In support of this submission, the Claimant relied upon the wording of Part 6 , and the authorities of Murrell v SSCLG [2010] EWCA Civ 1367; [2012] 1 P & CR 6 , Harrogate BC v Crossland [2012] EWHC 3260 (QB) , Keenan v Woking BC [2017] EWCA Civ 438; [2018] PTSR 697 and R (Marshall) v East Dorset DC [2018] EWHC 226 (Admin); [2018] PTSR 1508 .

32.  The Claimant sought to distinguish the case of New World Payphones Ltd v Westminster City Council [2019] EWCA Civ 2250 , relied upon by the Council. He submitted that there were clear differences between the provisions in the GPDO for applications for prior notification and prior approval in Part 6 , compared with those in Part 16 of the GPDO. In particular, under Part 6 , a two stage procedure was required, and the failure to comply with this requirement deprived the Claimant and any interested parties of the opportunity to make representations to the Council on whether prior approval should be granted, in advance of the Council’s decision.

33.  The Claimant further submitted that any power to consider, as part of the prior approval procedure, whether the definitional requirements were met, would depend upon the requirements of the Part of the GPDO under which the application had been made. In New World Payphones , the question whether or not the proposed development was permitted under paragraph A of Part 16 was objectively verifiable, on the evidence available. In contrast, the question under paragraph A of Part 6 , namely, whether the proposed development was “reasonably necessary” for the purposes of agriculture included both subjective and objective elements (per Lindblom LJ in Keenan at [38]). The Claimant explained in his application form for prior notification why the proposed development was reasonably necessary. The case of Murrell and the PPG emphasise that the prior approval procedure is intended to be a light touch process with the minimum of formalities. The Council was not in a position to rebut the Claimant’s explanation at this stage, as to do so would require further investigation and evidence.

34.  In the event that he was unsuccessful in establishing that the Council acted beyond its powers, the Claimant submitted in the alternative, under Ground 2, that the Council’s decision was irrational. The Claimant had explained the proposed agricultural use of the building, and for the Council to find that his evidence was insufficient was an impermissible reversal of the burden of proof. If the Council had legitimate planning- related concerns regarding siting, design and external appearance, it should have determined that prior approval would be required and then considered those matters through the eight-week period for determination, afforded by Article 7 of the GPDO. That would also have triggered the requirement that the Claimant post a site notice in order to invite representations on the proposals. The Council could then have requested further information regarding the building if it doubted the design of the proposed development in planning terms. If not, it should have determined that prior approval was not required and the development could have proceeded.

35.  The Claimant had no right of appeal against the Council’s determination of his prior notification application, nor against its decision that planning permission was required because the proposed development did not meet the definitional requirements in Part 6 .

36.  In response, the Council relied on the case of New World Payphones in which the Court of Appeal held that a local planning authority was required to determine whether the development met the definitional requirements of the relevant class of permitted development when deciding an application for prior notification, and explained why the judgment of Lindblom LJ in Keenan v Woking Borough Council & Anor [2018] PTSR 697 , when correctly interpreted, was consistent with that conclusion. On appeal by New World Payphones to the Secretary of State, against the refusal of prior approval, Westminster Council had argued that the proposed development fell outside the definitional requirements of Part 16, and that submission was upheld by the Courts.

37.  The Council submitted that the Report contained sufficient information upon which the planning officers could properly determine whether the proposed development was reasonably necessary for the purposes of agriculture. It was up to the Claimant to judge how much information to provide with his application. The Claimant’s distinction between objectively verifiable and subjective elements of the definitional requirements in Class A was not to be found in the GPDO or the case law. It created an artificial and unworkable distinction for planning decision-makers.

38.  The Council further submitted that the prior notification application form and supporting documents submitted by the Claimant provided sufficient information upon which the Council could proceed to determine the issue of prior approval. The Council relied upon the letter of 12 November 2020 from the Planning Inspectorate to the Claimant’s solicitors which stated it was not uncommon for local planning authorities to simultaneously decide that prior approval was required and that prior approval was refused. This practice was illustrated by the case of New World Payphones , which concerned an application for prior notification and an application for prior approval both of which were determined in the same decision notice, without any criticism from the parties or the Court.

39.  The Claimant had a suitable alternative remedy by way of an appeal to the Secretary of State under section 78(1) TCPA 1990 , which was notified to him in the prior approval decision notice. The Court will normally refuse to grant a remedy where an adequate alternative remedy existed which the claimant could or should have used (see the cases cited in the White Book at paragraph 54.1.10 and R. v Secretary of State for the Home Department Ex p. Swati [1986] 1 WLR 477 ).

40.  Once the Defendant had decided that the proposed development did not meet the definitional requirements in paragraph A of Part 6 , the only decision rationally available to the Defendant was to refuse to grant prior approval. There was no point in examining the detail of the development in a prior approval application if it did not qualify as permitted development.

Authorities

41.  The case of Murrell v Secretary of State for Communities and Local Government [2010] EWCA Civ 1367; [2012] 1 P & CR 6 concerned the prior approval process for agricultural buildings under the GPDO’s predecessor, the General Permitted Development Order 1995 (” GPDO 1995 “) and the superseded guidance in PPG7. The statutory provisions were materially the same as the GPDO of 2015. Richards LJ described the prior notification and prior approval process as follows:

”29.  The prior approval procedure for Class A permitted development, as set out in para.A2(2) itself and explained in Annex E to PPG7, is attended by the minimum of formalities and should be simple to operate. The application for determination as to whether prior approval is required does not need to be in any particular form and does not need to be accompanied by anything more than a written description of the proposed development and of the materials to be used and a plan indicating the site, together with the required fee (see para.A2(2)(i) and (ii)). In practice it will be advisable to use an up-to-date standard form and to provide the information referred to in the standard form, because that will facilitate the council’s consideration of whether prior approval is needed and, if so, whether it should be given, and will minimise the need for the provision of further information at a later stage. It is not, however, mandatory to use the standard form or to provide any information beyond that specified in para.A2(2)(ii).

 

30.  When an application is submitted, it engages a two-stage process, the nature of which is set out clearly in Annex E (see, in particular, paras E12-E20). The first stage involves consideration of whether prior approval is required. If the council determines that it is not required, it should notify the applicant accordingly. If it determines that prior approval is required and notifies the applicant of the decision, it moves into the second stage, in which it has eight weeks or such longer period as may be agreed in writing to decide whether to give approval (see art.21 of the Town and Country Planning (General Development Procedure) Order 1995 , which applied to applications for approval other than those under Pt 24 of Sch.2 to the GPDO ; now replaced by art.30 of the Town and Country Planning (Development Management Procedure) (England) Order 2010 ). The existence of a discrete second stage is underlined by the requirement in para.A2(2)(iv) as to the display of a site notice where the local planning authority has given notice that prior approval is required.

 

31.  The council can request further details at any time, though Annex E appears to contemplate that they will generally be called for only at the second stage, after it has been determined that prior approval is required.”

 

42.  In Harrogate BC v Crossland [2012] EWHC 3260 (QB) , Coulson J. held that, on a prior notification application under Class A of the GPDO 1995 , a local planning authority is empowered to:

”42.  …do one of three things: first, it might say that prior approval was not required; secondly, it might say that prior approval was required; or thirdly it might fail to do anything at all, which inaction would mean that, following the expiry of 28 days from the application having been received, planning permission would be deemed to have been granted. If the LPA were required to give prior approval to the siting, design and external appearance of the building, they would consider whether or not such approval should be given and notify the developer in writing.”

 

43.  In Keenan v Woking Borough Council & Secretary of State for Communities and Local Government [2017] EWCA Civ 438, [2018] PTSR 697 , the appellant applied for prior notification as to whether or not prior approval was required for construction of a hard core track, as permitted agricultural or forestry development. The local planning authority did not respond to the application, which the appellant took to mean that he could proceed with the works, and duly did so. The local planning authority’s case was that it had invalidated the application, as both a site location plan and a block plan were missing. It did not communicate this decision to the appellant.

44.  The local planning authority served an enforcement notice in respect of part of the track, on the grounds that it was not reasonably related to agriculture or any of the other purposes appropriate in the Green Belt and the track undermined the openness of the Green Belt and had a detrimental effect on visual amenity.

45.  On his appeal against the enforcement notice under section 174(2)(c) TCPA 1990 , the appellant submitted that the track was lawful as permitted development under Class A, Part 6, Schedule 2 of the GPDO 1995 , as it was reasonably necessary for the purposes of agriculture.

46.  The appellant further argued that he was entitled to construct the track by virtue of paragraph A.2.(2)(cc), Part 6 , Schedule 2 , as he had made an application for prior notification, and the Council had not responded to his application within the requisite 28 day period.

47.  The Inspector dismissed the appellant’s appeal. I dismissed the appellant’s appeal to the High Court under section 289 TCPA 1990 , holding that the Inspector was correct to conclude that a local planning authority’s failure to determine or respond to a request for prior notification could not have the effect of bypassing the need to fulfil the definitional requirements of Class A.

48.  The appellant’s appeal to the Court of Appeal was dismissed. Lindblom LJ, giving the only judgment, with which Lewison LJ agreed, said at [36] – [38]:

”36.  The condition in paragraph A.2(2)(i), which required the developer, before beginning the development, to apply to the local planning authority for a determination as to whether its “prior approval” would be required to the “siting and means of construction” of the “private way”, did not impose on the authority a duty to decide whether or not the development in question was, in fact, permitted development under Class A - albeit that the guidance in paragraph E14 of Annex E to PPS7 might have been read as encouraging it to do so. Nor did it confer upon the authority a power to grant planning permission for development outside the defined class of permitted development. The sole and limited function of this provision was to enable the local planning authority to determine whether its own “prior approval” would be required for those specified details of that “permitted development”. If the authority were to decide that its “prior approval” was not required, the condition would effectively have been discharged and the developer could proceed with the “permitted development” - though not of course with any development that was not “permitted development”. If, however, the authority failed to make a determination within the 28-day period, again the developer could proceed with the “permitted development”, but again not with any development that was not “permitted development”. The developer would not at any stage have planning permission for development that was not, in fact, “permitted development”.

 

37.  The first condition imposed -by paragraph A.2(2)(i) in Class A of Part 6 , and by paragraph A.2(1)(a) in Class A of Part 7 - simply prevents the “permitted development” in question being begun. By the condition in paragraph A.2(2)(v) in Class A of Part 6 , and the corresponding condition in A.2(1)(e) in Class A of Part 7, if “prior approval” is required, the development must then be carried out in accordance with the details approved, or if “prior approval” is not required, in accordance with the details submitted with the application. But even that condition is, and can only be, a stipulation attached to the planning permission granted by article 3(1) and the “Permitted development” provisions of the relevant class.

 

38.  The provisions relating to conditions in Class A of Part 6 and Class A of Part 7 effectively define the ambit of the local planning authority’s jurisdiction in respect of the several kinds of “permitted development” within the relevant class. They do not expressly, or implicitly, engage any other question, such as whether the development is “reasonably necessary”, respectively, for the purposes of agriculture within the agricultural unit or for the purposes of forestry. The local planning authority does not have the power, under the provisions for conditions in either of these two classes, to vary the terms of the “permitted development” rights within the relevant class. Those provisions do not empower an authority to consider whether permission should be granted for development which is not of the specified type and description: for example, in the case of agricultural buildings and operations, development on an agricultural unit smaller than the specified minimum size of five hectares. The fact that the question of whether development is “reasonably necessary” for the relevant purposes is not merely an objective matter, but involves an element of judgment, does not displace that principle.” 

 

49.  It is noteworthy that the local planning authority in Keenan did not, at prior notification or prior approval stage, purport to determine whether the proposed development was within the scope of permitted development under paragraph A. It only addressed the scope of the permitted development rights subsequently, in the different context of the enforcement proceedings.

50.  In R (Marshall) v East Dorset DC [2018] EWHC 226 (Admin); [2018] PTSR 1508 , the claimant challenged the local planning authority’s decision that a building to shelter livestock was permitted development, as paragraph A.1(i) did not permit the erection of a building to house livestock within 400 metres of a protected building. The interested party (a farmer) had applied to the local planning authority for determination as to whether prior approval was required for the building under paragraph A of the GPDO . The local planning authority failed to determine the application within 28 days, and so paragraph A.2(iii)(cc) of Part 6 applied. In its decision notice, the local planning authority stated that it had considered the application and determined that prior approval was not required, and that the development constituted permitted development. In an informative, it explained that the 28 day period within which the local planning authority could request the submission of details for prior approval had expired, and advised the farmer of the restrictions in paragraph A.1(i) on keeping livestock within 400 metres of protected buildings.

51.  At the hearing, the local planning authority submitted that, following Keenan , it had no power to determine whether or not the proposed development was permitted development when considering an application for prior approval, and therefore that part of its decision notice was ineffective. The claimant did not dispute this analysis.

52.  The local planning authority submitted that the appropriate time for it to consider whether the proposed development was permitted development was in response to an application for a certificate of lawfulness of existing use or development under section 191 TCPA 1990 , or proposed use or development under section 192 TCPA 1990 , or an application for planning permission. If no such applications were made, the authority had power to consider whether a development was within permitted development rights in the context of enforcement proceedings.

53.  I accepted the local planning authority’s submissions and held that it had exceeded its powers, and therefore acted unlawfully, when purporting to decide that the farmer’s building constituted permitted development under Part 6 , as its function was limited to determining the issue of prior approval. I also observed that it was permissible for a local planning authority to advise an applicant of its views as to whether the proposed development is likely to constitute permitted development (as this authority had done in its informative), provided it did not purport to decide the matter.

54.  In Westminster City Council v Secretary of State for Housing, Communities and Local Government & New World Payphones Ltd [2019] EWCA Civ 2250 , the operator of an electronic communications network applied to Westminster Council for a determination as to whether prior approval for the replacement of two telephone boxes with a single new kiosk was required under paragraph A.3(4), Part 16, Schedule 2 GPDO 2015 . It also applied for consent for the display of an advertisement panel. Westminster Council refused both applications. In a decision notice dated 6 September 2017, it determined that (1) prior approval was required; and (2) that approval was refused because the kiosk would be harmful to visual amenity. On the operator’s appeal to the Secretary of State, Westminster Council was granted permission to rely on an additional ground of refusal, namely, that the application for prior approval did not meet the definitional requirements in Part 16 as it was not for the purposes of the operator’s communication network. The inspector allowed the operator’s appeal.

55.  On an application for statutory review by the local planning authority under section 288 TCPA 1990 , the High Court quashed the inspector’s decision on the basis that the new kiosk was not wholly “for the purpose of the operator’s electronic communication network”, being partly also for the purpose of advertising. Therefore it fell outside the scope of paragraph A of Part 16.

56.  The Court of Appeal upheld the judgment of the High Court and dismissed the operator’s appeal. Hickinbottom LJ said, at [48] and [49]:

”48  …..

 

(i)  The GPDO describes classes of “permitted development” for which planning permission is granted without the requirement for a planning application to be made under Part 3 of the 1990 Act . To fall within a class, development not only has to comply with a class description, but also has to satisfy a series of conditions and limitations unique to that class. If it does not do so, then it is not permitted under the GPDO; and planning permission can only be obtained on the basis of a full application.

 

(ii)  To take the advantage of being permitted development, the proposed development must fall entirely with the scope of the GPDO…

 

49.  …. I should deal specifically with the strands of argument relied upon by Mr Stinchcombe which I have already identified. I do so in the same order.

 

(i)  It is, rightly, common ground that NWP’s subjective purpose in pursuing the development is irrelevant: what is relevant is the use or purpose of the proposed physical structure that comprises the development. In any event as I have explained, the form of the application cannot determine whether any proposal falls within a permitted development class. In Keenan (at para 36), Lindblom LJ said that an application to a local planning authority for a determination as to whether its “prior approval” would be required does not impose on the authority a duty to decide whether the proposed development is in fact permitted development under the GPDO . But the thrust of that paragraph of Lindblom LJ’s judgment was that, by requiring a developer to seek prior approval limited to restricted planning issues, that did not confer upon the authority a power to grant planning permission for development outside the defined class of permitted development. On an application to an authority for a determination as to whether its “prior approval” is required, then the authority is bound to consider and determine whether the development otherwise falls within the definitional scope of the particular class of permitted development.”

 

57.  In R (Mawbey) v Cornerstone Telecommunications Infrastructure Ltd [2019] EWCA Civ 1016 , Lindblom LJ confirmed the correct approach to construing the provisions of the GPDO , at [20]:

”The correct approach to construing provisions of the GPDO was aptly described by Mr Neil Cameron Q.C., sitting as a deputy judge of the High Court in Evans v Secretary of State for Communities and Local Government [2014] EWHC 4111 (Admin) (at paragraph 17) : “[the] ordinary meaning of the language used is to be ascertained when construing the development order in a broad or common sense manner”. To put it as did Mr Vincent Fraser Q.C., sitting as a deputy judge of the High Court, in Waltham Forest London Borough Council v Secretary of State for Communities and Local Government [2013] EWHC 2816 (Admin) (at paragraph 17) , “one would expect common words to be given their common meaning unless there was something which clearly indicated to the contrary”. So, as Mr Andrew Parkinson submitted on behalf of Mr Mawbey, to ascertain the true meaning of the word “mast” in paragraph A.1(2)(c) one must begin with a straightforward interpretation of it in that provision, giving it its natural and ordinary meaning; and then consider whether there is anything in the legislative context to displace that meaning. This should not be an unduly complicated exercise.”

 

Conclusions

58.  I have identified four main issues to be determined, namely:

		i)  whether the Council acted unlawfully in deciding that the proposed development fell outside the scope of paragraph A of Part 6 and therefore planning permission was required;

		ii)  whether the Council acted unlawfully in proceeding to refuse prior approval on the same occasion as it considered the Claimant’s application for prior notification;

		iii)  whether the Council acted irrationally in deciding, on the application for prior notification, that the definitional requirements of paragraph A of Part 6 were not met, and so planning permission was required;

		iv)  whether the right of appeal under section 78(1) TCPA was a suitable alternative remedy which the Claimant ought to have pursued, instead of the claim for judicial review.

Issue 1

59.  The first issue for consideration is whether or not the Council acted unlawfully in deciding that the proposed development fell outside the scope of paragraph A of Part 6 and so planning permission was required, and prior approval should be refused.

60.  The Claimant submitted that the Council acted beyond its powers in determining that the proposed development did not meet the definitional requirements of paragraph A, because the judgment of Lindblom LJ in Keenan established that an application for a determination as to whether “prior approval” was required “did not impose on the authority a duty to decide whether or not the development in question was in fact permitted development under Class A” (at [36]); and the prior approval provisions in Class A “do not expressly, or implicitly, engage any other question, such as whether the development is “reasonably necessary” …. for the purposes of agriculture with the agricultural unit” (at [38]). The Claimant also relied upon my application of Keenan in Marshall . He noted that whilst the previous guidance, Annex E to PPG7, expressly advised that on a prior notification application a local planning authority should be used to “verify that the intended development does benefit from permitted development rights”, there was no such advice in the current guidance in the PPG.

61.  In my judgment, this submission cannot succeed because of Hickinbottom LJ’s judgment in the New World Payphones case, in which he held that:

”On an application to an authority for a determination as to whether its “prior approval” is required, then the authority is bound to consider and determine whether the development otherwise falls within the definitional scope of the particular class of permitted development.”

 

Hickinbottom LJ also explained why he considered that Lindblom LJ’s judgment in Keenan was not inconsistent with this approach, as “the thrust of [paragraph 36] of Lindblom LJ’s judgment was that, by requiring a developer to seek prior approval limited to restricted planning issues, that did not confer upon the authority a power to grant planning permission for development outside the defined class of permitted development”. I note that Lewison LJ sat in both Keenan and the New World Payphones case, and agreed with Hickinbottom LJ’s judgment.

62.  The Claimant seeks to distinguish New World Payphones , submitting that the question whether or not the proposed development was permitted under paragraph A of Part 16 was objectively verifiable, on the evidence available to the Council when considering the application for prior notification and prior approval. In contrast, in this case the question whether the proposed development was “reasonably necessary” for the purposes of agriculture, under paragraph A of Part 6 , included both subjective and objective elements (per Lindblom LJ in Keenan , at [38]). The Council was not in a position to rebut the Claimant’s statement in his application form that the building was “reasonably necessary” for the agricultural purposes of storing machinery and fodder.

63.  I accept the Council’s submission in response that the distinction between objective and subjective elements in the definitional requirements is not consistent with the judgment in New World Payphones in which Hickinbottom LJ held unequivocally that the local planning authority is bound to consider and determine whether the proposed development falls within the scope of the relevant class of permitted development. This part of his judgment was not confined to Part 16 of the GPDO , and the Court would have been well aware that Keenan concerned Part 6 of the GPDO , which clearly had a subjective element in the definitional requirements. I also agree with the Council’s submission that the distinction between objective and subjective elements is not to be found in the GPDO or the case law or the guidance, and that it would be artificial and difficult for planning decision-makers to apply in practice.

Issue 2

64.  The second issue for consideration is whether or not the Council acted unlawfully in proceeding to refuse prior approval on the same occasion as it considered the Claimant’s application for prior notification.

65.  On my reading of paragraph A.2 of Part 6 , it is clear that it provides for a two stage procedure, as explained by Richards LJ in Murrell :

”30.  When an application is submitted, it engages a two-stage process, the nature of which is set out clearly in Annex E (see, in particular, paras E12-E20). The first stage involves consideration of whether prior approval is required. If the council determines that it is not required, it should notify the applicant accordingly. If it determines that prior approval is required and notifies the applicant of the decision, it moves into the second stage, in which it has eight weeks or such longer period as may be agreed in writing to decide whether to give approval (see art.21 of the Town and Country Planning (General Development Procedure) Order 1995 , which applied to applications for approval other than those under Pt 24 of Sch.2 to the GPDO ; now replaced by art.30 of the Town and Country Planning (Development Management Procedure) (England) Order 2010 ). The existence of a discrete second stage is underlined by the requirement in para.A2(2)(iv) as to the display of a site notice where the local planning authority has given notice that prior approval is required. 

 

31.  The council can request further details at any time, though Annex E appears to contemplate that they will generally be called for only at the second stage, after it has been determined that prior approval is required.”

 

66.  On my reading of paragraph A.3 of Part 16 , it also envisages a two stage process: first, the prior notification decision, then the prior approval decision.

67.  The Claimant correctly submitted that paragraph A.3 of Part 16 of the GPDO , which was in issue in the New World Payphones case, sets out a different procedure to Part 6 , since notification of the proposed development, to interested parties and members of the public, takes place prior to the decision as to whether prior approval is required, instead of afterwards, as in Part 6 . Sub-paragraph A.3(4) of Part 16 makes provision for an applicant to apply to the local planning authority for a determination as to whether prior approval will be required as to the siting and appearance of the development. However, before any application is made under sub-paragraph (4), paragraph A.3(1) requires that the applicant must give notice of the proposed development to the owner of the land. Once the local planning authority receives the application for prior notification, it must undertake a consultation procedure, in accordance with sub- paragraph (6). By sub-paragraph (7), the local planning authority must take into account any representations made to them as a result of the consultations or notices when determining the pre-notification application in sub-paragraph (4).

68.  Both Part 6 and Part 16 specify the trigger events, following which development may take place. Sub-paragraph A.2(iii) of Part 6 provides:

 

”(iii)  the development must not begin before the occurrence of one of the following—

 

(aa)  the receipt by the applicant from the local planning authority of a written notice of their determination that such prior approval is not required;

 

(bb)  where the local planning authority gives the applicant notice within 28 days following the date of receiving the applicant’s application of their determination that such prior approval is required, the giving of such approval; or

 

(cc)  the expiry of 28 days following the date on which the application under sub-paragraph (2)(ii) was received by the local planning authority without the local planning authority making any determination as to whether such approval is required or notifying the applicant of their determination;”

 

69.  Sub-paragraph A.3(8) of Part 16 provides:

 

”(8)  The development must not begin before the occurrence of one of the following—

 

(a)  the receipt by the applicant from the local planning authority of a written notice of their determination that prior approval is not required;

 

(b)  where the local planning authority gives the applicant written notice that prior approval is required—

 

(i)  the giving of that approval to the applicant, in writing, within a period of 56 days beginning with the date on which the local planning authority received the application in accordance with sub-paragraph (5);

 

(ii)  the expiry of a period of 56 days beginning with the date on which the local planning authority received the application in accordance with sub-paragraph (5) without the local planning authority notifying the applicant, in writing, that such approval is given or refused; or

 

(c)  the expiry of a period of 56 days beginning with the date on which the local planning authority received the application in accordance with sub-paragraph (5) without the local planning authority notifying the applicant, in writing, of their determination as to whether such prior approval is required.”

 

70.  If the local planning authority decides prior approval is required, sub-paragraph A.2(iii)(bb) of Part 6 applies, and when read with Article 7, gives the local planning authority a period of 8 weeks to determine the application for prior approval. Similarly, sub-paragraph A.3(8)(b)(i) in Part 16 gives the local planning authority 56 days (8 weeks) to make its prior approval determination. These provisions envisage that the determination of the prior notification application and the determination of prior approval, if required, will be separate decisions.

71.  In Part 6 and Part 16 , there is no provision for a separate application for prior approval. It appears to be envisaged that the application for prior notification will also serve as the application for prior approval, if required. However, I cannot see any reason why an applicant could not add supplementary information to his application, once he is notified that an application for prior approval is required. Also, Richards LJ observed in Murrell (by reference to the superseded PPG7) , that generally further details will be called for at the second stage, after it has been determined that prior approval is required.

72.  In a letter dated 12 November 2020, the Planning Inspectorate informed the Claimant’s solicitors:

”In our experience it is not uncommon for an LPA to determine such an application by simultaneously decided that a) its prior approval is required for the proposed development and b) the prior approval is refused.”

 

73.  On my interpretation of Part 6 and Part 16 , whilst a two stage process is envisaged, the language used in the GPDO does not point to it being a mandatory requirement. In my judgment, local planning authorities may, in the exercise of their discretion, determine both prior notification and prior approval on the same occasion, if in the particular circumstances, it is appropriate and procedurally fair to do so. Relevant considerations are likely to be whether a local planning authority has sufficient information to determine the application for prior approval; whether the applicant has had a fair opportunity to address any matters arising for consideration in the application for prior approval; and whether the public notification/consultation requirements have been met e.g. the public notification requirements under paragraph A.2(iv).

74.  By way of illustration, in the New World Payphones case, Westminster Council sent a single decision letter which incorporated two decisions. The first was that prior approval was required and the second was that prior approval was refused. Neither the parties nor the Court criticised the amalgamation of the two decisions into a single decision notice issued on the same date. There was no evidence that the operator was prejudiced by the procedure adopted, and under Part 16 , the necessary notifications to the public and interested parties took place before the prior notification decision was made.

Issue 3

75.  I now turn to consider the third issue, namely, whether the Council acted irrationally in deciding, on the application for prior notification, that the definitional requirements of paragraph A of Part 6 were not met, and so planning permission was required, and that prior approval should be refused.

76.  In the first decision notice the Council failed to make an express determination that prior approval was required, and proceeded directly to refuse prior approval. This decision notice was poorly drafted, in comparison with Westminster Council’s decision notice in the New World Payphones case. However, the title referred to “prior notification for proposed new agricultural building”, and I accept that it can be inferred that the Council did determine the application for prior notification by deciding that prior approval was required, and then proceeded to refuse prior approval.

77.  In my judgment, the questions in the application form were clearly designed to address the definitional requirements of paragraphs A and A1, for example:

		i)  whether the proposed building was new, or an extension, or an alteration;

		ii)  whether an agricultural building had been constructed on this unit within the last two years;

		iii)  whether the proposed building would be used to house livestock, slurry or sewage sludge;

		iv)  whether the proposed building would cover an area exceeding 1000 square metres;

		v)  the size of the agricultural unit;

		vi)  how long the land on which the proposed building was to be located had been in use for agricultural purposes;

		vii)  whether the proposed development involved any alteration to a dwelling;

		viii)  whether the proposed development was more than 25 metres from a metalled part of a trunk or classified road or within 3 km of an aerodrome;

		ix)  whether the proposed development was reasonably necessary for the purposes of agriculture;

		x)  whether the proposed development was designed for the purposes of agriculture.

78.  The Claimant answered all these questions briefly, but clearly. He provided details of the size and appearance of the building, and answered the questions concerning other constructions in the past two years. He explained that the proposed building was a “General purpose building for storage of machinery & fodder”. When asked whether the proposed development was reasonably necessary for the purposes of agriculture, he answered “yes”, repeating that it was for “storage of machinery and fodder”. When asked whether the proposed development was designed for the purposes of agriculture, he answered “yes”, and explained that:

”The building is a suitable size and height for storing machinery and fodder. The building has been designed to look more traditional than modern agricultural buildings and to be in keeping with the surrounding particularly considering the tourism aspect of Drovers Rest at Llanycoed”. (Drovers Rest is the name for the holiday accommodation at the Site).

 

79.  The form also required an applicant to submit details of siting, design and external appearance, which the Claimant duly did, supplemented by a plan, and with details and illustrations of the materials he proposed to use.

80.  The Claimant signed the declaration at the end of the form which stated that “I/we hereby apply for planning permission/consent as described in this form and the accompanying plan/drawings and additional information…..”.

81.  I consider that the form gave the Claimant the opportunity to provide the information which the Council required to decide (1) whether the proposed development met the definitional requirements; (2) whether prior approval was required; and (3) whether prior approval should be granted, with or without conditions, or refused. The Claimant could have provided more detail as to why he needed an agricultural building, by reference to plans to diversify and expand the agricultural side of the business, but he did not do so.

82.  The Claimant relied upon the guidance in the PPG that prior approval is a “light touch” process and should not place onerous requirements on developers. However, the complexity of the requirements in the GPDO , and in the Planning Inspectorate’s application form, mean that, in reality, these applications are far from straightforward. In my view, it would assist applicants if the form included an informative to the effect that the information provided in the form could be used by local planning authorities to determine whether the definitional requirements for permitted development were met and, where appropriate, whether prior approval was required, and if so, whether it should be granted or refused.

83.  In this case, in accordance with standard practice, the Report took into account the planning history of the Site and the planning officer’s knowledge of the layout of the Site. The Report included the following appraisal:

”In 2015 permission was granted for the conversion of the redundant farm buildings at site to holiday accommodation. The result of this is that currently the majority of the surrounding buildings to the application site are no longer under an agricultural use. The proposed building would therefore be separate to other buildings under an agricultural use associated with the unit.

 

The justification for the building is limited to details of its proposed use as a store for machinery and fodder. However, “the design of the building is not functional in nature and appears overly designed for its stated agricultural purpose. Furthermore the scale of the openings and height of the eaves at the sides of the barn will limit the ability to operate or store any modern agricultural machinery.

 

Given the above there is insufficient evidence to satisfy officers that the building is reasonably necessary for the purposes of agriculture within the unit. It is a binary test whereby the proposal does not qualify for the proceeding permitted development rights. As such it is unnecessary to undertake the review of the proposal against A.1 (a-k) and A.2. Prior approval is therefore refused and planning permission is required.”

 

84.  In my view, this appraisal was a legitimate exercise of the planning officer’s judgment, which the delegated decision-maker accepted when making the decision. The Council was entitled to conclude that it had insufficient evidence to satisfy it, as the onus of establishing permitted development was on the Claimant. Contrary to the Claimant’s submission, the Council did not reverse the burden of proof. Whilst the Claimant disagrees with the judgment made, I do not consider that he can overcome the high bar set for irrationality challenges to planning decisions.

85.  Once the Council had concluded that the Claimant’s application could not progress further because the proposed development fell outside the scope of the permitted development in paragraph A of Part 6 , it was rational for it to exercise its discretion to determine the application for prior notification and prior approval on the same occasion. There was no purpose in going on to consider whether to grant prior approval for siting, design and external appearance at a later date, when the application did not come within the scope of permitted development under paragraph A of Part 6 .

86.  On behalf of the Claimant, Mr Stedman Jones did not put forward any other matters which the Claimant could or would have submitted to the Council, if he had been given the opportunity to do so. The claim was not pleaded or argued as procedural unfairness.

87.  The Claimant filed a witness statement dated 21 May 2020, for the purposes of the costs limit, in which he described how the Covid-19 pandemic, and the loss of bookings at his holiday accommodation, had resulted in a significant reduction of income, and placed him in a precarious financial position. Therefore he and his wife intended to expand and diversify their agricultural activities. As his application for prior notification was made on 4 March 2020, before the first lockdown, he would not have appreciated the impact which the pandemic was going to have at the date of his initial application. However, he would have been able to submit a fresh application at any time subsequently, and submit further evidence to support his application that the new building was reasonably necessary for the purposes of agriculture because he intended to expand and diversify his agricultural activities, in the light of the economic impact of the pandemic.

Issue 4

88.  The fourth issue is whether the right of appeal under section 78(1) TCPA 1990 was a suitable alternative remedy which the Claimant should have pursued instead of the claim for judicial review.

89.  The Planning Inspectorate advised the Claimant’s solicitors in its letter of 12 November 2020 that the Claimant had a right of appeal on the basis that the Council had refused prior approval. On the Appeals Casework Portal, the reason for the appeal “3. Refused prior approval of permitted development rights” would apply. However, the Claimant was out of time to pursue an appeal and an extension would not be granted. The letter did not spell out whether, on appeal, the Inspector would have jurisdiction to consider whether the definitional requirements were met and whether prior approval was required. I note that in the New World Payphones case, the Inspector did decide that the definitional requirements of Part 16 were met, and that prior approval should be granted, on an appeal against refusal of prior approval under section 78(1) TCPA 1990 , which indicates that these matters are treated as being within the remit of an appeal against the refusal of prior approval.

90.  However, I consider that the challenge which the Claimant made under Ground 1, alleging that the Council had acted outside its powers, could only have been made in a claim for judicial review. The statutory appeal would not therefore have been a suitable alternative remedy.

Final conclusion

91.  In conclusion, for the reasons set out above on Issues 1 to 3, the claim for judicial review is dismissed.

 

Crown copyright




1. The reasons given as to why prior approval was required appear inaccurate and, from
the delegated report, appear to be more akin to an investigation into an enforcement
matter. This can be clearly seen from the way in which the delegated report into this
application has been drafted. It is not an assessment of the proposed development for
which the application was made; rather, it is anill-advised and wholly wrong assessment
of a proposal that was not before the LPA and reads as though itis considering an unlawful
development. What was proposed in this Application is set out in section [4] of the
planning statement and as described in the Application Form. The officer’s report instead
treats it as a proposal for the accommodation of livestock, rather than secure storage and
livestock handling as described. Had the Officer notified my client of these concerns,
confirming that these were the reasons why prior approval was required, further
information could and would have been provided to clarify this.

2. Further, the approach taken to the application—having decided that prior approval
was required—then seeks to bypass the consultation requirements found in Part 6 and
expressly addressed by Lang J at [73] of Smolas:

“On my interpretation of Part 6 and Part 16, whilst a two stage process is envisaged, the
language used in the GPDO does not point to it being a mandatory requirement. In my
judgment, local planning authorities may, in the exercise of their discretion, determine both
prior notification and prior approval on the same occasion, if in the particular
circumstances, it is appropriate and procedurally fair to do so...”

Here, itis clear that Mr Hurst did not provide the Applicant with a fair opportunity to
address any matters arising for consideration at the prior approval stage (Stage 2). The
Applicant could have had no reason to anticipate the Officer assessing a proposal
fundamentally different from the one set out in the application form and planning
statement. Further, the public notification/consultation requirements have not been met,
a point Lang J expressly referenced at [73].

The approach Mr Hurst took involved the exercise of discretion—whether it was
procedurally fair to move straight from Stage 1 to Stage 2 under Part 6. He was wrong to
exercise that discretion in the way he did. The decision appears to have been based on
incorrect and immaterial factual assumptions rather than an assessment of the proposal
before him. As a result, the Applicant is now left in the position of having to prepare both an
appeal to PINS and to consider judicial review of the Stage 1 decision on grounds of
unfairness and apparent irrationality.

3. Further, this exercise appears to be a paradigm example of an LPA refusing to
engage with an applicant.

The request is, therefore, that you confirm by Monday 10th November 2025 that the LPA
will refund the application fee and waive the fee for a resubmission. The resubmission will
address the points identified by Mr Hurst as leading to a requirement for prior approval. If,
upon reassessment, the LPA remains of that view, then the matter will proceed in
accordance with Stage 2 of Part 6—with public notification and consultation as required.

If this is not agreed, then itis likely that a formal letter will be sent under the Pre-Action
Protocol for Judicial Review and an appeal lodged with PINS against the refusal to grant
prior approval, both accompanied by cost applications.

Itis also anticipated that, given the Council’s treatment of Mr Bryant’s previous email as a
formal complaint, this correspondence will be treated as a request to move to Stage 2 of
the Council’s complaints procedure. However, this should not delay a response to the
substantive requests as set out above in this email.

In all, this issue appears to have arisen through a clear procedural and evaluative error on
the part of Mr Hurst. No other reasonable planner could, or would, have assessed a
proposal under Part 6 on a speculative basis as opposed to what was actually proposed -



such an approach is wrong in law. This gives rise to a further potential claim, in
professional negligence, against the LPA, which my client is considering.

| look forward to hearing from you by Monday of next week.
Kind regards,

Simon

Simon Bell
Barrister
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From: staffsmoorlandscom@infreemation.co.uk <staffsmoorlandscom@infreemation.co.uk>
Sent: 28 October 2025 11:43

To: George Bryant <george@sjmplanning.com>

Subject: [SMCOM2025/26-0245] Formal Complaint — Procedural and Substantive Failures -
DET/2025/0036 - Holly Dale Farm, Douse Lane, Bradnop

Dear Mr Bryant

| refer to your complaint regarding Procedural and Substantive Failures - DET/2025/0036 -
Holly Dale Farm, Douse Lane, Bradnop. | am responding as Head of Development Services at
Stage 1 of the Corporate Complaints Procedure.

To comply with the condition at A.2(2)(i) (Part 6, Sched 2, GPDO 2015) the developer, before
beginning the proposed development, made an application to the Council for a determination
as to whether the prior approval would be required as to the siting, design and external
appearance of the proposed building. The development must not begin before the occurrence
of one of the following—

® the receipt by the applicant from the Council of a written notice of their determination
that such prior approval is not required;

® where the Council give the applicant notice within 28 days following the date of
receiving the applicant's application of their determination that such prior approval is
required, the giving of such approval; or

® the expiry of 28 days following the date on which the application was received by the
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Council without the Council making any determination as to whether such approval is

required or notifying the applicant of their determination.
Before the expiry of 28 days following the date on which the application was received, the
Council notified the applicant that they had determined that prior approval was required and
could not be granted because the development was not considered to be permitted
development, to that extent that prior approval is, in the Council’s consideration, now
ultimately required in the form of a full planning permission. The notice is clear in those
regards. Under those circumstances it would have been illogical for the Council to have
instructed the applicant to display a site notice and engage in the ‘second phase’ of the
process because, regardless, the Council would not be able to grant prior approval for
development that is not permitted by Part 6 of the GPDO.

Whether or not an alternative form of words had been used on the notice, for example those
that you have suggested should have been preferred, the procedural effect of the notice and
the Council’s determination would have been the same.

Primarily, the proposed development was not considered to be permitted by Part 6 because it
would consist of the erection of a building to be used for the accommodation of livestock within
400m of a group of dwellings that are not within an agricultural unit, are circumvented by
agricultural access, and are occupied as holiday cottages (i.e. Protected Buildings). Councils
must carefully consider the purpose of any agricultural buildings under Part 6 Class A when
such buildings are within 400 metres of dwellings. If the dominant and primary purpose is to
accommodate livestock, then the exclusion will apply and express planning permission will be
required. This is matter of fact and degree for the decision maker in exercising their planning
judgement. The case law that you reference does not provide definitive determination on the
point of distinction that you have made in your submissions.

On a secondary matter, the Council did not think that it was clear that the land was
‘agricultural land’, land used for the purposes of trade or business. It is not essential for a farm
worker or the applicant to live on site, but when considered together with the recent timing of
the acquisition, it seemed less likely that the land was ‘agricultural land’ for the purposes of
Part 6. If that was the only point of objection further submission might have been invited, there
is further opportunity to substantiate the position if the applicant decides to appeal.

In the New World Payphones Ltd v Westminster City Council [2019] EWCA Civ 2250, Lang

J held that Part 6 envisaged a two stage process: first, the prior notification decision, then the
prior approval decision. Notwithstanding this, she found that the language used in the GPDO
does not point to this being a mandatory requirement and, as such, local planning authorities

may, in the exercise of their discretion, determine both prior notification and prior approval on
the same occasion if, in the particular circumstances, it is appropriate and procedurally fair to
do so.

Supplementary to that determination the Council went on to indicate that there was concern
and objection relating to the siting, design, and external appearance of the proposed building.
The Council were able to so because sufficient information on siting, design and external
appearance had been provided to make that assessment. The notice is coherent in those
regards.

The Council’s determination is procedurally correct, and a lawfully valid notice of that
determination has been issued before the expiry of 28 days from receipt of the application.
The applicant is now entitled to appeal that determination or to apply for a full planning
permission.

| trust that the above addresses your complaint. However, if you remain dissatisfied you may
request that the matter is reviewed at Stage 2 by an Executive Director



Yours sincerely

Ben Haywood
Head of Development Services

Do you really need to print out this Email? Be green - keep it on the screen.

This transmission is intended for the named addressee(s) only and may contain sensitive or
protectively marked material up to RESTRICTED and should be handled accordingly.
Unless you are the named addressee (or authorised to receive it for the addressee) you may
not copy or use it, or disclose it to anyone else. If you have received this transmission in
error please notify the sender immediately. All GCSX traffic may be subject to recording
and/or monitoring in accordance with relevant legislation.

If this has come to you in error, please notify the sender immediately and delete this email
from your system. The Council may be required to disclose this email or any response to it
under the Freedom of Information Act 2000
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R. (on the application of Smolas) v Herefordshire Council, 2021 WL 02520610 (2021)

The Queen on the application of Paul Smolas v Herefordshire
Council

No Substantial Judicial Treatment

Court
Queen’s Bench Division (Administrative Court)

Judgment Date
21 June 2021

Case No: CO/1877/2020
High Court of Justice Queen’s Bench Division Planning Court

[2021] EWHC 1663 (Admin), 2021 WL 02520610

Before: Mrs Justice Lang DBE
Date: 21 June 2021

Hearing date: 11 May 2021

Representation

Daniel Stedman Jones (instructed by Attwells Solicitors LLP ) for the Claimant.
Andrew Byass (instructed by Legal Services ) for the Defendant.

Approved Judgment

Mrs Justice Lang:

1. In this claim for judicial review, the Claimant challenges two decision notices by the
Defendant (’the Council”), both dated 9 April 2020. The first decision refused prior approval
for the erection of an agricultural building at Llanerch Y Coed, Dorstone, Hereford HR3 6AG
(’the Site”) under paragraph A, Part 6, Schedule 2 of the Town and Country Planning
(General Permitted Development) (England) Order 2015 (’the GPDO”). The second decision
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notified the Claimant that planning permission was required for the building.

2. Permission to apply for judicial review was granted on the papers on 30 June 2020.

Grounds of challenge

3. The Claimant’s grounds of challenge may be summarised as follows.

Ground 1

4. The Defendant acted unlawfully, and contrary to the authorities, by:
1) misdirecting itself as to its powers on the Claimant’s prior notification application,
in which he sought a determination as to whether its prior approval as to siting, design
and external appearance of the building was required, pursuant to paragraph A.2(2)(1),
Part 6 , Schedule 2 of the GPDO;
i1) erroneously purporting to determine the questions whether (i) prior approval
should be granted; and (ii) whether the proposed development required planning
permission; and
1i1) 1ssuing ultra vires decision notices.

Ground 2

5. Further or alternatively, the Council reached an irrational conclusion when determining
the application for prior notification procedure under paragraph A.2(2) of the GPDO, that the
building was not “reasonably necessary for the purposes of agriculture” for the purposes of
paragraph A of the GPDO. The reasons given by the Council for its decision did not relate to
the application for prior notification which the Claimant had made. It relied upon a lack of
evidence as to the reasons why the building was reasonably necessary, which was an
impermissible reversal of the burden of proof. The Claimant had provided sufficient
information for the Council to determine his prior notification application. Furthermore, there
was no statutory right of appeal against a local planning authority’s decision on a prior
notification application.

6. In summary, the Council resisted the claim for the following reasons.
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Ground 1:

7. In determining a prior notification application as to whether or not prior approval was
required, a local planning authority first had to determine whether the development met the
definitional requirements of the relevant class of permitted development when deciding an
application for prior notification. It was entitled to give the applicant a formal notification of
its decision on that issue. If it decided that prior approval was required, it was lawful for it to
proceed to make a decision on the grant or refusal of prior approval on the same occasion, in
the same decision notice.

Ground 2

8. It was not irrational for the Council to conclude that the proposed development was not
“reasonably necessary for the purposes of agriculture” for the purposes of paragraph A of Part
6 of the GPDO, on the material available to it. In any event, the Claimant should have
exercised his statutory right of appeal to the Secretary of State under section 78(1) Town and
Country Planning Act 1990 ("TCPA 1990”) , since it was a suitable alternative remedy, and
judicial review is a remedy of last resort.

Facts

9. The Claimant is the owner of the Site, together with his wife. The Site is some 40 acres or
16 hectares in size. They run a farm at the Site, breeding commercial sheep. They also run a
holiday business at the Site, comprising “glamping” and 3 holiday cottages.

10. The Statement of Facts and Grounds referred (at paragraph 8), to the Claimant’s witness
statement, dated 21 May 2020, in which he explained their intention to expand the farming
business because the Covid-19 pandemic was threatening the viability of his tourism business.
They intended to increase the organic vegetables and flower production, and to breed
specialist breeds of animals, and needed a new barn to store machinery, equipment and
fodder.

11. On 4 March 2020, the Claimant made a prior notification application for the erection of
an agricultural building at the Site under paragraph A, Part 6 , Schedule 2 of the GPDO. He
completed a form headed:
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”Herefordshire Council

Application to determine if prior approval is required for a proposed
Erection, Extension or Alteration of a Building for Agricultural or
Forestry Use

The Town and  Country  Planning  (General  Permitted
Development)(England) Order 2015 (as amended) — Schedule 2, Part 6 “

12. The form, which was based on the national Planning Portal’s template, was available via
a link on the Council’s website.

13. In response to the questions in the form, the Claimant stated that the proposal was for a
new general purpose building for storage of machinery and fodder. He provided details of its
size and design. He confirmed that the Site was 40 hectares in size (he meant to say 40 acres),
and had been in agricultural use for 10 years. He stated that the building was reasonably
necessary for the purposes of agriculture, in order to store machinery and fodder. In response
to the question “Is the proposed development designed for the purposes of agriculture?”, he
ticked “Yes” and explained that “The building is a suitable size and height for storing
machinery and fodder. The building has been designed to look more traditional than modern
agricultural buildings and to be in keeping with the surrounding[s] particularly considering
the tourism aspect of Drovers Rest at Llanycoed”. He attached a plan and illustrations of the
proposed materials.

14. The Claimant’s application was considered by Council planning officers on 9 April 2020.
In the “Delegated Decision Report” (’the Report”), also dated 9 April 2020, the Site was
described as follows:

”The site is an isolated farmstead in a remote and sensitive landscape.
The site is some distance from the nearest designated settlement,
Dorstone, which is 3.3 miles away to the east and accessed via a local
road network of single width country lanes. Hay on Wye is 3.1 miles
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away to the west. The landscape character type is Ancient Timbered
Farmlands and adjacent to High moors and Commons. Both of these are
high quality and highly sensitive to change. The area contains some of
the oldest field patterns in the county. This small scale, intimate
landscape relies on the topography, hedgerows and tree cover.

The site comprises a farm holding which includes an agricultural field
and a number of unlisted stone agricultural buildings which are arranged
around a farm yard area comprising existing hardstanding area and
feature the unlisted farmhouse adjoining that yard. Permission was
granted for the conversion of the barns to for (sic) 3 residential holiday
let cottages through P132192/F. Access is gained from an unclassified no
through road which is also a bridleway.”

15. Under the heading “Appraisal”, the Report stated:

”As set out in Class A, Part 6 Schedule 2 above, the first test is whether
any works for the erection of a building is considered to be reasonably
necessary for the purposes of agriculture within that unit.

In 2015 permission was granted for the conversion of the redundant farm
buildings at the site to holiday accommodation. The result of this is that
currently the majority of the surrounding buildings to the application site
are no longer under an agricultural use. The proposed building would
therefore be separate to other buildings under an agricultural use
associated with the unit.

The justification for the building is limited to details of its proposed use
as a store for machinery and fodder. However, the design of the building
is not functional in nature and appears overly designed for its stated
agricultural purpose. Furthermore the scale of the openings and height of
the eaves at the sides of the barn will limit the ability to operate or store
any modern agricultural machinery.

Given the above there is insufficient evidence to satisfy officers that the
building is reasonably necessary for the purposes of agriculture within the
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unit. It is a binary test whereby the proposal does not qualify for the
proceeding permitted development rights. As such it is unnecessary to
undertake the review of the proposal against A.1 (a-k) and A.2. Prior
approval is therefore refused and planning permission is required.”

16. The Council accepted the recommendations in the Report. It concluded that there was
insufficient justification for the proposed building to be considered reasonably necessary for
the purposes of agriculture within the unit, and so the requirements of paragraph A, Part 6 ,
Schedule 2 to the GPDO were not met. On 9 April 2020, it issued two decisions which
respectively refused prior approval and notified the Claimant that planning permission would
be required for the proposed agricultural building. The first decision notified the Claimant of
his right to appeal to the Secretary of State against the refusal of prior approval.

17. The material parts of the first decision notice stated:
”  AGRICULTURAL AND FORESTRY BUILDINGS AND
OPERATIONS

REFUSAL OF PRIOR APPROVAL

Proposed development:

Site: Llanerch Y Coed, Dorstone, Hereford HR3 6AG

Description: Prior notification for proposed new agricultural building

"THE COUNTY OF HEREFORDSHIRE DISTRICT COUNCIL hereby
gives notice in pursuance of the provisions of the above Act and Order
that PRIOR APPROVAL has been REFUSED for the development
described above for the following reasons:

The Local Planning Authority does not consider the proposal to be
reasonably necessary for the purposes of agriculture within this unit.
There is insufficient justification for this type of building in this location
to be considered reasonably necessary. As such, it is not considered the
requirements of Schedule 2, Part 6 , Class A, A. b) of the Town and
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Country (General Permitted Development) Order 2015 (as amended) are
met.

Informative:

The proposal has been considered in relation to the application form
(dated 04/03/2020°) and plans (KI 5594 1 & Ki 5594 2 Site Plan).”

Notes:

If you are aggrieved by the decision of the local planning authority not to
grant prior approval for the proposed development or to grant it subject to
conditions, then you can appeal to the Secretary of State under Section
78(1) of the Town and Country Planning Act 1990 ...”

18. The material parts of the second decision notice stated:
”  AGRICULTURAL AND FORESTRY BUILDINGS AND
OPERATIONS

PLANNING PERMISSION IS REQUIRED
Proposed development:
Site: Llanerch Y Coed, Dorstone, Hereford HR3 6AG

Description: Prior notification for proposed new agricultural building

THE COUNTY OF HEREFORDSHIRE DISTRICT COUNCIL hereby
gives notice PLANNING PERMISSION IS REQUIRED for the carrying
out of the development described above for the following reasons:

The Local Planning Authority does not consider the proposal to be
reasonably necessary for the purposes of agriculture within this unit.
There is insufficient justification for this type of building in this location
to be considered reasonably necessary. As such, it is not considered the
requirements of Schedule 2, Part 6 , Class A, A. b) of the Town and
Country (General Permitted Development) Order 2015 (as amended) are
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met.
Informative:

The proposal has been considered in relation to the application form
(dated 04/03/2020°) and plans (KI 5594 1 & Ki 5594 2 Site Plan).”

Statutory framework

19. Section 57(1) TCPA 1990 provides that planning permission is required for “the carrying
out of any development of land.”

20. By section 58(1)(a) TCPA 1990 , planning permission may be granted by a development
order made by the Secretary of State under section 59 TCPA 1990 . By section 60(1) or 60(2)
TCPA 1990 , planning permission may be granted by development order either conditionally
or subject to limitations as specified in the order or unconditionally.

21. By Article 3 of the GPDO, planning permission is granted for the classes of development
described as permitted development in Schedule 2 to the GPDO. Article 3 provides, so far as
material:

”(1) Subject to the provisions of this Order and regulations 75 to 78 of
the Conservation of Habitats and Species Regulations 2017 (general
development orders), planning permission is hereby granted for the
classes of development described as permitted development in Schedule
2.

(2) Any permission granted by paragraph (1) is subject to any relevant
exception, limitation or condition specified in Schedule 2 .
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(3) References in this Order to permission granted by Schedule 2 or by
any Part, Class or paragraph of that Schedule are references to the
permission granted by this article in relation to development described in
that Schedule or that provision of that Schedule.

(4) Nothing in this Order permits development contrary to any condition

imposed by any planning permission granted or deemed to be granted
under Part 3 of the Act otherwise than by this Order.”

22. Part 6 of Schedule 2 makes provision for permitted development on land used for
agricultural and forestry purposes.

23. Paragraph A provides for permitted development on units of 5 hectares or more:

”A. Permitted development

The carrying out on agricultural land comprised in an agricultural unit of
5 hectares or more in area of—

(a) works for the erection, extension or alteration of a building; or
(b) any excavation or engineering operations,

which are reasonably necessary for the purposes of agriculture within that
unit.”

24. The scope of the permission granted by paragraph A is limited by paragraph A.1, which
describes development which is not permitted. By sub-paragraph (d), development is not
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permitted if “it would involve the provision of a building, structure or works not designed for
agricultural purposes”.

25. Permitted development under paragraph A is subject to the conditions in paragraph A.2.
Paragraph A.2 provides, so far as is material, as follows:

”A.2.— Conditions

Development is permitted by Class A subject to the following conditions

(2) Subject to sub-paragraph (3), development consisting of—

(a) the erection, extension or alteration of a building;

is permitted by Class A subject to the following conditions—

(1) the developer must, before beginning the development, apply to the
local planning authority for a determination as to whether the prior
approval of the authority will be required as to the siting, design and
external appearance of the building, the siting and means of construction
of the private way, the siting of the excavation or deposit or the siting and
appearance of the tank, as the case may be;

(i1) the application must be accompanied by a written description of the
proposed development and of the materials to be used and a plan
indicating the site together with any fee required to be paid;

(iii) the development must not begin before the occurrence of one of the
following—

(aa) the receipt by the applicant from the local planning authority of a
written notice of their determination that such prior approval is not
required;
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(bb) where the local planning authority give the applicant notice within
28 days following the date of receiving the applicant’s application of
their determination that such prior approval is required, the giving of such
approval; or

(cc) the expiry of 28 days following the date on which the application
under sub-paragraph (2)(i1) was received by the local planning authority
without the local planning authority making any determination as to
whether such approval is required or notifying the applicant of their
determination,;

(iv) where the local planning authority give the applicant notice that
such prior approval is required, the applicant must—

(aa) display a site notice by site display on or near the land on which the
proposed development is to be carried out, leaving the notice in position
for not less than 21 days in the period of 28 days from the date on which
the local planning authority gave the notice to the applicant; and

(bb) where the site notice is, without any fault or intention of the
applicant, removed, obscured or defaced before the period of 21 days
referred to in sub- paragraph (iv)(aa) has elapsed, the applicant is treated
as having complied with the requirements of that sub- paragraph if the
applicant has taken reasonable steps for protection of the notice and, if
need be, its replacement;

(v) the development must, except to the extent that the local planning
authority otherwise agree in writing, be carried out —

(aa) where prior approval is required, in accordance with the details
approved,

(bb) where prior approval is not required, in accordance with the details
submitted with the application;

29
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26. By Article 7 of the GPDO, a local planning authority must determine an application for
prior approval under Part 6 within 8 weeks of receipt of the application, as no period is
specified in Schedule 2 .

27. Paragraph D of Part 6 includes the following relevant definitions:

”(1) For the purposes of Classes A, B and C—

“agricultural land” means land which, before
development permitted by this Part is carried out,
is land in use for agriculture and which is so used
for the purposes of a trade or business, and
excludes any dwellinghouse or garden;

“agricultural unit” means agricultural land which
is occupied as a unit for the purposes of
agriculture, including—

(a) any dwelling or other building on that land
occupied for the purpose of farming the land by
the person who occupies the unit, or

(b) any dwelling on that land occupied by a
farmworker;....”
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28. There is a right of appeal under section 78(1) TCPA 1990 from a local planning
authority’s refusal of prior approval, or a grant of prior approval subject to conditions. The
time limit for lodging an appeal is 6 months from the date of the decision notice. There is no
express right of appeal against a decision by a local planning authority that prior approval is
required, nor that planning permission is required.

29. The Planning Practice Guidance ("PPG”) has replaced Annex E to PPG7 as the
applicable guidance in respect of prior notification and approval procedures. The material
parts of the PPG are as follows:

”Is it necessary to apply for planning permission where there are
permitted development rights?

Where a relevant permitted development right is in place, there is no need
to apply to the local planning authority for permission to carry out that
work. In a small number of cases, however, it may be necessary to obtain
prior approval from a local planning authority before carrying out
permitted development. Permitted development rights do not override the
requirement to comply with other permission, regulation or consent
regimes.

Paragraph: 022 Reference ID: 13-022-20140306

Revision date: 06 03 2014

Is it necessary to contact the local planning authority before carrying out
work under permitted development rights?

For the purposes of planning, contact with the local planning authority is
generally only necessary before carrying out permitted development
where:

* prior approval from the local planning authority
1s required in advance of development
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The relevant Parts in Schedule 2 to the General Permitted Development
Order set out the procedures which must be followed when advance
notification is required.

Paragraph: 023 Reference ID: 13-023-20140306

Revision date: 06 03 2014

What if it’s not clear whether development is covered by permitted
development rights?

If it is not clear whether works are covered by permitted development
rights, it is possible to apply for a lawful development certificate for a
legally binding decision from the local planning authority.

Paragraph: 024 Reference ID: 13-024-20140306

Revision date: 06 03 2014

What is prior approval?

Prior approval means that a developer has to seek approval from the local
planning authority that specified elements of the development are
acceptable before work can proceed. The matters for prior approval vary
depending on the type of development and these are set out in full in the
relevant Parts in Schedule 2 to the General Permitted Development
Order. A local planning authority cannot consider any other matters when
determining a prior approval application.

Paragraph: 026 Reference ID: 13-026-20140306

Revision date: 06 03 2014
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What types of development require prior approval?

Prior approval is required for some change of use permitted development
rights. Certain other types of permitted development including the
erection of new agricultural buildings, demolition and the installation of
telecommunications equipment also require prior approval. The matters
which must be considered by the local planning authority in each type of
development are set out in the relevant Parts of Schedule 2 to the General
Permitted Development Order.

Paragraph: 027 Reference ID: 13-027-20140306

Revision date: 06 03 2014

Is a prior approval application like a planning application?

The statutory requirements relating to prior approval are much less
prescriptive than those relating to planning applications. This is
deliberate, as prior approval is a light-touch process which applies where
the principle of the development has already been established. Where no
specific procedure is provided in the General Permitted Development
Order, local planning authorities have discretion as to what processes
they put in place. It is important that a local planning authority does not
impose unnecessarily onerous requirements on developers, and does not
seek to replicate the planning application system.

Paragraph: 028 Reference ID: 13-028-20140306

Revision date: 06 03 2014

What kind of information will the developer have to supply in connection
with a prior approval application?

This will vary according to the particular circumstances of the case, and
developers may wish to discuss this with the local planning authority
before submitting their application. Local planning authorities may wish
to consider issuing guidance, taking into account local circumstances and
advice provided by the relevant statutory consultees. For example, this
could set out whether a flood risk assessment is likely to be required.
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Paragraph: 029 Reference ID: 13-029-20140306

Revision date: 06 03 2014

Can a refusal of prior approval be appealed?

If an application for prior approval is refused, the applicant has a right to
appeal the decision under section 78(1)(c) of the Town and Country
Planning Act 1990 . More information on this is available in guidance on
planning appeals.

Paragraph: 032 Reference ID: 13-032-20140306

Revision date: 06 03 2014

Grounds 1 and 2

30. It is convenient to consider Grounds 1 and 2 together, because of the overlap between
them.

Submissions

31. Under Ground 1, the Claimant submitted that a local planning authority has limited
powers upon a prior notification application made under paragraph A.2(2) of Part 6 . It may
only make a decision as to whether prior approval is needed. Therefore the Council was not
empowered to determine the question whether, in its view, prior approval should be granted,
nor whether the proposed development fell outside the scope of paragraph A and therefore
planning permission was required. In support of this submission, the Claimant relied upon the
wording of Part 6 , and the authorities of Murrell v SSCLG [2010] EWCA Civ 1367; [2012] 1
P & CR 6 , Harrogate BC v Crossland [2012] EWHC 3260 (OB) , Keenan v Woking BC
[2017] EWCA Civ 438; [2018] PTSR 697 and R (Marshall) v East Dorset DC [2018] EWHC
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226 (Admin); [2018] PTSR 1508 .

32. The Claimant sought to distinguish the case of New World Payphones Ltd v Westminster
City Council [2019] EWCA Civ 2250 , relied upon by the Council. He submitted that there
were clear differences between the provisions in the GPDO for applications for prior
notification and prior approval in Part 6 , compared with those in Part 16 of the GPDO. In
particular, under Part 6 , a two stage procedure was required, and the failure to comply with
this requirement deprived the Claimant and any interested parties of the opportunity to make
representations to the Council on whether prior approval should be granted, in advance of the
Council’s decision.

33. The Claimant further submitted that any power to consider, as part of the prior approval
procedure, whether the definitional requirements were met, would depend upon the
requirements of the Part of the GPDO under which the application had been made. In New
World Payphones , the question whether or not the proposed development was permitted
under paragraph A of Part 16 was objectively verifiable, on the evidence available. In
contrast, the question under paragraph A of Part 6 , namely, whether the proposed
development was “reasonably necessary” for the purposes of agriculture included both
subjective and objective elements (per Lindblom LJ in Keenan at [38]). The Claimant
explained in his application form for prior notification why the proposed development was
reasonably necessary. The case of Murrell and the PPG emphasise that the prior approval
procedure is intended to be a light touch process with the minimum of formalities. The
Council was not in a position to rebut the Claimant’s explanation at this stage, as to do so
would require further investigation and evidence.

34. In the event that he was unsuccessful in establishing that the Council acted beyond its
powers, the Claimant submitted in the alternative, under Ground 2, that the Council’s decision
was irrational. The Claimant had explained the proposed agricultural use of the building, and
for the Council to find that his evidence was insufficient was an impermissible reversal of the
burden of proof. If the Council had legitimate planning- related concerns regarding siting,
design and external appearance, it should have determined that prior approval would be
required and then considered those matters through the eight-week period for determination,
afforded by Article 7 of the GPDO. That would also have triggered the requirement that the
Claimant post a site notice in order to invite representations on the proposals. The Council
could then have requested further information regarding the building if it doubted the design
of the proposed development in planning terms. If not, it should have determined that prior
approval was not required and the development could have proceeded.

35. The Claimant had no right of appeal against the Council’s determination of his prior
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notification application, nor against its decision that planning permission was required
because the proposed development did not meet the definitional requirements in Part 6 .

36. In response, the Council relied on the case of New World Payphones in which the Court
of Appeal held that a local planning authority was required to determine whether the
development met the definitional requirements of the relevant class of permitted development
when deciding an application for prior notification, and explained why the judgment of
Lindblom LJ in Keenan v Woking Borough Council & Anor [2018] PTSR 697 , when
correctly interpreted, was consistent with that conclusion. On appeal by New World
Payphones to the Secretary of State, against the refusal of prior approval, Westminster
Council had argued that the proposed development fell outside the definitional requirements
of Part 16, and that submission was upheld by the Courts.

37. The Council submitted that the Report contained sufficient information upon which the
planning officers could properly determine whether the proposed development was
reasonably necessary for the purposes of agriculture. It was up to the Claimant to judge how
much information to provide with his application. The Claimant’s distinction between
objectively verifiable and subjective elements of the definitional requirements in Class A was
not to be found in the GPDO or the case law. It created an artificial and unworkable
distinction for planning decision-makers.

38. The Council further submitted that the prior notification application form and supporting
documents submitted by the Claimant provided sufficient information upon which the
Council could proceed to determine the issue of prior approval. The Council relied upon the
letter of 12 November 2020 from the Planning Inspectorate to the Claimant’s solicitors which
stated it was not uncommon for local planning authorities to simultaneously decide that prior
approval was required and that prior approval was refused. This practice was illustrated by the
case of New World Payphones , which concerned an application for prior notification and an
application for prior approval both of which were determined in the same decision notice,
without any criticism from the parties or the Court.

39. The Claimant had a suitable alternative remedy by way of an appeal to the Secretary of
State under section 78(1) TCPA 1990 , which was notified to him in the prior approval
decision notice. The Court will normally refuse to grant a remedy where an adequate
alternative remedy existed which the claimant could or should have used (see the cases cited
in the White Book at paragraph 54.1.10 and R. v Secretary of State for the Home Department
Ex p. Swati [1986] 1 WLR 477).
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40. Once the Defendant had decided that the proposed development did not meet the
definitional requirements in paragraph A of Part 6 , the only decision rationally available to
the Defendant was to refuse to grant prior approval. There was no point in examining the
detail of the development in a prior approval application if it did not qualify as permitted
development.

Authorities

41. The case of Murrell v Secretary of State for Communities and Local Government [2010]
EWCA Civ 1367; [2012] 1 P & CR 6 concerned the prior approval process for agricultural
buildings under the GPDO’s predecessor, the General Permitted Development Order 1995 (
GPDO 1995 ) and the superseded guidance in PPG7. The statutory provisions were
materially the same as the GPDO of 2015. Richards LJ described the prior notification and
prior approval process as follows:

?29. The prior approval procedure for Class A permitted development,
as set out in para.A2(2) itself and explained in Annex E to PPG7, is
attended by the minimum of formalities and should be simple to operate.
The application for determination as to whether prior approval is required
does not need to be in any particular form and does not need to be
accompanied by anything more than a written description of the proposed
development and of the materials to be used and a plan indicating the site,
together with the required fee (see para.A2(2)(i) and (ii)). In practice it
will be advisable to use an up-to-date standard form and to provide the
information referred to in the standard form, because that will facilitate
the council’s consideration of whether prior approval is needed and, if so,
whether it should be given, and will minimise the need for the provision
of further information at a later stage. It is not, however, mandatory to
use the standard form or to provide any information beyond that specified
in para.A2(2)(ii).

30. When an application is submitted, it engages a two-stage process, the
nature of which is set out clearly in Annex E (see, in particular, paras
E12-E20). The first stage involves consideration of whether prior
approval is required. If the council determines that it is not required, it
should notify the applicant accordingly. If it determines that prior
approval is required and notifies the applicant of the decision, it moves
into the second stage, in which it has eight weeks or such longer period as
may be agreed in writing to decide whether to give approval (see art.21 of
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the Town and Country Planning (General Development Procedure) Order
1995 , which applied to applications for approval other than those under
Pt 24 of Sch.2 to the GPDO ; now replaced by art.30 of the Town and
Country Planning (Development Management Procedure) (England)
Order 2010 ). The existence of a discrete second stage is underlined by
the requirement in para.A2(2)(iv) as to the display of a site notice where
the local planning authority has given notice that prior approval is
required.

31. The council can request further details at any time, though Annex E
appears to contemplate that they will generally be called for only at the
second stage, after it has been determined that prior approval is required.”

42. In Harrogate BC v Crossland [2012] EWHC 3260 (QB) , Coulson J. held that, on a prior
notification application under Class A of the GPDO 1995 , a local planning authority is
empowered to:

”42. ...do one of three things: first, it might say that prior approval was
not required; secondly, it might say that prior approval was required; or
thirdly it might fail to do anything at all, which inaction would mean that,
following the expiry of 28 days from the application having been
received, planning permission would be deemed to have been granted. If
the LPA were required to give prior approval to the siting, design and
external appearance of the building, they would consider whether or not
such approval should be given and notify the developer in writing.”

43. In Keenan v Woking Borough Council & Secretary of State for Communities and Local
Government [2017] EWCA Civ 438, [2018] PTSR 697 , the appellant applied for prior
notification as to whether or not prior approval was required for construction of a hard core
track, as permitted agricultural or forestry development. The local planning authority did not
respond to the application, which the appellant took to mean that he could proceed with the
works, and duly did so. The local planning authority’s case was that it had invalidated the
application, as both a site location plan and a block plan were missing. It did not communicate
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this decision to the appellant.

44. The local planning authority served an enforcement notice in respect of part of the track,
on the grounds that it was not reasonably related to agriculture or any of the other purposes
appropriate in the Green Belt and the track undermined the openness of the Green Belt and
had a detrimental effect on visual amenity.

45. On his appeal against the enforcement notice under section 174(2)(c) TCPA 1990 , the
appellant submitted that the track was lawful as permitted development under Class A, Part 6,
Schedule 2 of the GPDO 1995 , as it was reasonably necessary for the purposes of agriculture.

46. The appellant further argued that he was entitled to construct the track by virtue of
paragraph A.2.(2)(cc), Part 6 , Schedule 2 , as he had made an application for prior
notification, and the Council had not responded to his application within the requisite 28 day
period.

47. The Inspector dismissed the appellant’s appeal. I dismissed the appellant’s appeal to the
High Court under section 289 TCPA 1990 , holding that the Inspector was correct to conclude
that a local planning authority’s failure to determine or respond to a request for prior
notification could not have the effect of bypassing the need to fulfil the definitional
requirements of Class A.

48. The appellant’s appeal to the Court of Appeal was dismissed. Lindblom LJ, giving the
only judgment, with which Lewison LJ agreed, said at [36] — [38]:

”36. The condition in paragraph A.2(2)(i), which required the developer,
before beginning the development, to apply to the local planning
authority for a determination as to whether its “prior approval” would be
required to the “siting and means of construction” of the “private way”,
did not impose on the authority a duty to decide whether or not the
development in question was, in fact, permitted development under Class
A - albeit that the guidance in paragraph E14 of Annex E to PPS7 might
have been read as encouraging it to do so. Nor did it confer upon the
authority a power to grant planning permission for development outside
the defined class of permitted development. The sole and limited function
of this provision was to enable the local planning authority to determine
whether its own “prior approval” would be required for those specified
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details of that “permitted development”. If the authority were to decide
that its “prior approval” was not required, the condition would effectively
have been discharged and the developer could proceed with the
“permitted development” - though not of course with any development
that was not “permitted development”. If, however, the authority failed to
make a determination within the 28-day period, again the developer could
proceed with the “permitted development”, but again not with any
development that was not “permitted development”. The developer
would not at any stage have planning permission for development that
was not, in fact, “permitted development”.

37. The first condition imposed -by paragraph A.2(2)(i) in Class A of
Part 6 , and by paragraph A.2(1)(a) in Class A of Part 7 - simply prevents
the “permitted development” in question being begun. By the condition
in paragraph A.2(2)(v) in Class A of Part 6 , and the corresponding
condition in A.2(1)(e) in Class A of Part 7, if “prior approval” is required,
the development must then be carried out in accordance with the details
approved, or if “prior approval” is not required, in accordance with the
details submitted with the application. But even that condition is, and can
only be, a stipulation attached to the planning permission granted by
article 3(1) and the “Permitted development” provisions of the relevant
class.

38. The provisions relating to conditions in Class A of Part 6 and Class
A of Part 7 effectively define the ambit of the local planning authority’s
jurisdiction in respect of the several kinds of “permitted development”
within the relevant class. They do not expressly, or implicitly, engage any
other question, such as whether the development is “reasonably
necessary”’, respectively, for the purposes of agriculture within the
agricultural unit or for the purposes of forestry. The local planning
authority does not have the power, under the provisions for conditions in
either of these two classes, to vary the terms of the “permitted
development” rights within the relevant class. Those provisions do not
empower an authority to consider whether permission should be granted
for development which is not of the specified type and description: for
example, in the case of agricultural buildings and operations,
development on an agricultural unit smaller than the specified minimum
size of five hectares. The fact that the question of whether development is
“reasonably necessary” for the relevant purposes is not merely an
objective matter, but involves an element of judgment, does not displace
that principle.”
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49. Tt is noteworthy that the local planning authority in Keenan did not, at prior notification
or prior approval stage, purport to determine whether the proposed development was within
the scope of permitted development under paragraph A. It only addressed the scope of the
permitted development rights subsequently, in the different context of the enforcement
proceedings.

50. In R (Marshall) v East Dorset DC [2018] EWHC 226 (Admin); [2018] PTSR 1508 , the
claimant challenged the local planning authority’s decision that a building to shelter livestock
was permitted development, as paragraph A.1(i) did not permit the erection of a building to
house livestock within 400 metres of a protected building. The interested party (a farmer) had
applied to the local planning authority for determination as to whether prior approval was
required for the building under paragraph A of the GPDO . The local planning authority failed
to determine the application within 28 days, and so paragraph A.2(iii)(cc) of Part 6 applied. In
its decision notice, the local planning authority stated that it had considered the application
and determined that prior approval was not required, and that the development constituted
permitted development. In an informative, it explained that the 28 day period within which
the local planning authority could request the submission of details for prior approval had
expired, and advised the farmer of the restrictions in paragraph A.1(i) on keeping livestock
within 400 metres of protected buildings.

51. At the hearing, the local planning authority submitted that, following Keenan , it had no
power to determine whether or not the proposed development was permitted development
when considering an application for prior approval, and therefore that part of its decision
notice was ineffective. The claimant did not dispute this analysis.

52. The local planning authority submitted that the appropriate time for it to consider
whether the proposed development was permitted development was in response to an
application for a certificate of lawfulness of existing use or development under section 191
TCPA 1990 , or proposed use or development under section 192 TCPA 1990 , or an
application for planning permission. If no such applications were made, the authority had
power to consider whether a development was within permitted development rights in the
context of enforcement proceedings.

53. T accepted the local planning authority’s submissions and held that it had exceeded its
powers, and therefore acted unlawfully, when purporting to decide that the farmer’s building
constituted permitted development under Part 6 , as its function was limited to determining
the issue of prior approval. I also observed that it was permissible for a local planning
authority to advise an applicant of its views as to whether the proposed development is likely
to constitute permitted development (as this authority had done in its informative), provided it
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did not purport to decide the matter.

54. In Westminster City Council v Secretary of State for Housing, Communities and Local
Government & New World Payphones Ltd [2019] EWCA Civ 2250 , the operator of an
electronic communications network applied to Westminster Council for a determination as to
whether prior approval for the replacement of two telephone boxes with a single new kiosk
was required under paragraph A.3(4), Part 16, Schedule 2 GPDO 2015 . It also applied for
consent for the display of an advertisement panel. Westminster Council refused both
applications. In a decision notice dated 6 September 2017, it determined that (1) prior
approval was required; and (2) that approval was refused because the kiosk would be harmful
to visual amenity. On the operator’s appeal to the Secretary of State, Westminster Council
was granted permission to rely on an additional ground of refusal, namely, that the application
for prior approval did not meet the definitional requirements in Part 16 as it was not for the
purposes of the operator’s communication network. The inspector allowed the operator’s
appeal.

55. On an application for statutory review by the local planning authority under section 288
TCPA 1990 , the High Court quashed the inspector’s decision on the basis that the new kiosk
was not wholly “for the purpose of the operator’s electronic communication network™, being
partly also for the purpose of advertising. Therefore it fell outside the scope of paragraph A of
Part 16.

56. The Court of Appeal upheld the judgment of the High Court and dismissed the operator’s
appeal. Hickinbottom LJ said, at [48] and [49]:

748 ...

(1) The GPDO describes classes of “permitted development” for which
planning permission is granted without the requirement for a planning
application to be made under Part 3 of the 1990 Act . To fall within a
class, development not only has to comply with a class description, but
also has to satisfy a series of conditions and limitations unique to that
class. If it does not do so, then it is not permitted under the GPDO; and
planning permission can only be obtained on the basis of a full
application.

(i1) To take the advantage of being permitted development, the proposed
development must fall entirely with the scope of the GPDO...


https://uk.practicallaw.thomsonreuters.com/Document/I63ED6BE0219111EAA67BE826DCAA46C0/View/FullText.html?originationContext=document&transitionType=DocumentItem&vr=3.0&rs=PLUK1.0&contextData=(sc.History*oc.DocLink)
https://uk.practicallaw.thomsonreuters.com/Document/I294449E0E4AC11DA9407CBB86AE37856/View/FullText.html?originationContext=document&transitionType=DocumentItem&vr=3.0&rs=PLUK1.0&contextData=(sc.History*oc.DocLink)
https://uk.practicallaw.thomsonreuters.com/Document/I125049B0E44C11DA8D70A0E70A78ED65/View/FullText.html?originationContext=document&transitionType=DocumentItem&vr=3.0&rs=PLUK1.0&contextData=(sc.History*oc.DocLink)
https://uk.practicallaw.thomsonreuters.com/Document/I125049B0E44C11DA8D70A0E70A78ED65/View/FullText.html?originationContext=document&transitionType=DocumentItem&vr=3.0&rs=PLUK1.0&contextData=(sc.History*oc.DocLink)
https://uk.practicallaw.thomsonreuters.com/Document/I0E2E4360D82511E495D9AF9F7DEE4908/View/FullText.html?originationContext=document&transitionType=DocumentItem&vr=3.0&rs=PLUK1.0&contextData=(sc.History*oc.DocLink)
https://uk.practicallaw.thomsonreuters.com/Document/I112648A0E44C11DA8D70A0E70A78ED65/View/FullText.html?originationContext=document&transitionType=DocumentItem&vr=3.0&rs=PLUK1.0&contextData=(sc.History*oc.DocLink)

R. (on the application of Smolas) v Herefordshire Council, 2021 WL 02520610 (2021)

49. .... I should deal specifically with the strands of argument relied
upon by Mr Stinchcombe which I have already identified. I do so in the
same order.

(1) It is, rightly, common ground that NWP’s subjective purpose in
pursuing the development is irrelevant: what is relevant is the use or
purpose of the proposed physical structure that comprises the
development. In any event as I have explained, the form of the
application cannot determine whether any proposal falls within a
permitted development class. In Keenan (at para 36), Lindblom LJ said
that an application to a local planning authority for a determination as to
whether its “prior approval” would be required does not impose on the
authority a duty to decide whether the proposed development is in fact
permitted development under the GPDO . But the thrust of that paragraph
of Lindblom LJ’s judgment was that, by requiring a developer to seek
prior approval limited to restricted planning issues, that did not confer
upon the authority a power to grant planning permission for development
outside the defined class of permitted development. On an application to
an authority for a determination as to whether its “prior approval” is
required, then the authority is bound to consider and determine whether
the development otherwise falls within the definitional scope of the
particular class of permitted development.”

57. In R (Mawbey) v Cornerstone Telecommunications Infrastructure Ltd [2019] EWCA Civ
1016 , Lindblom LJ confirmed the correct approach to construing the provisions of the GPDO
, at [20]:

”The correct approach to construing provisions of the GPDO was aptly
described by Mr Neil Cameron Q.C., sitting as a deputy judge of the High
Court in Evans v Secretary of State for Communities and Local
Government [2014] EWHC 4111 (Admin) (at paragraph 17) : “[the]
ordinary meaning of the language used is to be ascertained when
construing the development order in a broad or common sense manner”.
To put it as did Mr Vincent Fraser Q.C., sitting as a deputy judge of the
High Court, in Waltham Forest London Borough Council v Secretary of
State for Communities and Local Government [2013] EWHC 2816
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(Admin) (at paragraph 17) , “one would expect common words to be
given their common meaning unless there was something which clearly
indicated to the contrary”. So, as Mr Andrew Parkinson submitted on
behalf of Mr Mawbey, to ascertain the true meaning of the word “mast”
in paragraph A.1(2)(c) one must begin with a straightforward
interpretation of it in that provision, giving it its natural and ordinary
meaning; and then consider whether there is anything in the legislative
context to displace that meaning. This should not be an unduly
complicated exercise.”

Conclusions

58. I have identified four main issues to be determined, namely:
1) whether the Council acted unlawfully in deciding that the proposed development
fell outside the scope of paragraph A of Part 6 and therefore planning permission was
required;
i1) whether the Council acted unlawfully in proceeding to refuse prior approval on the
same occasion as it considered the Claimant’s application for prior notification;
i11) whether the Council acted irrationally in deciding, on the application for prior
notification, that the definitional requirements of paragraph A of Part 6 were not met,
and so planning permission was required;
1v) whether the right of appeal under section 78(1) TCPA was a suitable alternative
remedy which the Claimant ought to have pursued, instead of the claim for judicial
review.

Issue 1

59. The first issue for consideration is whether or not the Council acted unlawfully in
deciding that the proposed development fell outside the scope of paragraph A of Part 6 and so
planning permission was required, and prior approval should be refused.

60. The Claimant submitted that the Council acted beyond its powers in determining that the
proposed development did not meet the definitional requirements of paragraph A, because the
judgment of Lindblom LJ in Keenan established that an application for a determination as to
whether “prior approval” was required “did not impose on the authority a duty to decide
whether or not the development in question was in fact permitted development under Class
A” (at [36]); and the prior approval provisions in Class A “do not expressly, or implicitly,
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engage any other question, such as whether the development is “reasonably necessary” .... for
the purposes of agriculture with the agricultural unit” (at [38]). The Claimant also relied upon
my application of Keenan in Marshall . He noted that whilst the previous guidance, Annex E
to PPG7, expressly advised that on a prior notification application a local planning authority
should be used to “verify that the intended development does benefit from permitted
development rights”, there was no such advice in the current guidance in the PPG.

61. In my judgment, this submission cannot succeed because of Hickinbottom LJ’s judgment
in the New World Payphones case, in which he held that:

”On an application to an authority for a determination as to whether its
“prior approval” is required, then the authority is bound to consider and
determine whether the development otherwise falls within the definitional
scope of the particular class of permitted development.”

Hickinbottom LJ also explained why he considered that Lindblom LJ’s judgment in Keenan
was not inconsistent with this approach, as “the thrust of [paragraph 36] of Lindblom LIJ’s
judgment was that, by requiring a developer to seek prior approval limited to restricted
planning issues, that did not confer upon the authority a power to grant planning permission
for development outside the defined class of permitted development”. I note that Lewison LJ
sat in both Keenan and the New World Payphones case, and agreed with Hickinbottom LJ’s
judgment.

62. The Claimant seeks to distinguish New World Payphones , submitting that the question
whether or not the proposed development was permitted under paragraph A of Part 16 was
objectively verifiable, on the evidence available to the Council when considering the
application for prior notification and prior approval. In contrast, in this case the question
whether the proposed development was “reasonably necessary” for the purposes of
agriculture, under paragraph A of Part 6 , included both subjective and objective elements
(per Lindblom LJ in Keenan , at [38]). The Council was not in a position to rebut the
Claimant’s statement in his application form that the building was “reasonably necessary” for
the agricultural purposes of storing machinery and fodder.

63. I accept the Council’s submission in response that the distinction between objective and
subjective elements in the definitional requirements is not consistent with the judgment in
New World Payphones in which Hickinbottom LJ held unequivocally that the local planning
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authority is bound to consider and determine whether the proposed development falls within
the scope of the relevant class of permitted development. This part of his judgment was not
confined to Part 16 of the GPDO , and the Court would have been well aware that Keenan
concerned Part 6 of the GPDO , which clearly had a subjective element in the definitional
requirements. [ also agree with the Council’s submission that the distinction between
objective and subjective elements is not to be found in the GPDO or the case law or the
guidance, and that it would be artificial and difficult for planning decision-makers to apply in
practice.

Issue 2

64. The second issue for consideration is whether or not the Council acted unlawfully in
proceeding to refuse prior approval on the same occasion as it considered the Claimant’s
application for prior notification.

65. On my reading of paragraph A.2 of Part 6 , it is clear that it provides for a two stage
procedure, as explained by Richards LJ in Murrell :

”30. When an application is submitted, it engages a two-stage process,
the nature of which is set out clearly in Annex E (see, in particular, paras
E12-E20). The first stage involves consideration of whether prior
approval is required. If the council determines that it is not required, it
should notify the applicant accordingly. If it determines that prior
approval is required and notifies the applicant of the decision, it moves
into the second stage, in which it has eight weeks or such longer period as
may be agreed in writing to decide whether to give approval (see art.21 of
the Town and Country Planning (General Development Procedure) Order
1995 , which applied to applications for approval other than those under
Pt 24 of Sch.2 to the GPDO ; now replaced by art.30 of the Town and
Country Planning (Development Management Procedure) (England)
Order 2010 ). The existence of a discrete second stage is underlined by
the requirement in para.A2(2)(iv) as to the display of a site notice where
the local planning authority has given notice that prior approval is
required.

31. The council can request further details at any time, though Annex E
appears to contemplate that they will generally be called for only at the
second stage, after it has been determined that prior approval is required.”
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66. On my reading of paragraph A.3 of Part 16 , it also envisages a two stage process: first,
the prior notification decision, then the prior approval decision.

67. The Claimant correctly submitted that paragraph A.3 of Part 16 of the GPDO , which
was in issue in the New World Payphones case, sets out a different procedure to Part 6 , since
notification of the proposed development, to interested parties and members of the public,
takes place prior to the decision as to whether prior approval is required, instead of
afterwards, as in Part 6 . Sub-paragraph A.3(4) of Part 16 makes provision for an applicant to
apply to the local planning authority for a determination as to whether prior approval will be
required as to the siting and appearance of the development. However, before any application
is made under sub-paragraph (4), paragraph A.3(1) requires that the applicant must give
notice of the proposed development to the owner of the land. Once the local planning
authority receives the application for prior notification, it must undertake a consultation
procedure, in accordance with sub- paragraph (6). By sub-paragraph (7), the local planning
authority must take into account any representations made to them as a result of the
consultations or notices when determining the pre-notification application in sub-paragraph

4.

68. Both Part 6 and Part 16 specify the trigger events, following which development may
take place. Sub-paragraph A.2(iii) of Part 6 provides:

”(i11) the development must not begin before the occurrence of one of
the following—

(aa) the receipt by the applicant from the local planning authority of a
written notice of their determination that such prior approval is not
required;

(bb) where the local planning authority gives the applicant notice within
28 days following the date of receiving the applicant’s application of
their determination that such prior approval is required, the giving of such
approval; or
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(cc) the expiry of 28 days following the date on which the application
under sub-paragraph (2)(ii) was received by the local planning authority
without the local planning authority making any determination as to
whether such approval is required or notifying the applicant of their
determination;”

69. Sub-paragraph A.3(8) of Part 16 provides:

”(8) The development must not begin before the occurrence of one of
the following—

(a) the receipt by the applicant from the local planning authority of a
written notice of their determination that prior approval is not required;

(b) where the local planning authority gives the applicant written notice
that prior approval is required—

(1) the giving of that approval to the applicant, in writing, within a period
of 56 days beginning with the date on which the local planning authority
received the application in accordance with sub-paragraph (5);

(i) the expiry of a period of 56 days beginning with the date on which
the local planning authority received the application in accordance with
sub-paragraph (5) without the local planning authority notifying the
applicant, in writing, that such approval is given or refused; or

(c) the expiry of a period of 56 days beginning with the date on which
the local planning authority received the application in accordance with
sub-paragraph (5) without the local planning authority notifying the
applicant, in writing, of their determination as to whether such prior
approval is required.”
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70. If the local planning authority decides prior approval is required, sub-paragraph
A.2(iii)(bb) of Part 6 applies, and when read with Article 7, gives the local planning authority
a period of 8 weeks to determine the application for prior approval. Similarly, sub-paragraph
A.3(8)(b)(1) in Part 16 gives the local planning authority 56 days (8 weeks) to make its prior
approval determination. These provisions envisage that the determination of the prior
notification application and the determination of prior approval, if required, will be separate
decisions.

71. In Part 6 and Part 16 , there is no provision for a separate application for prior approval.
It appears to be envisaged that the application for prior notification will also serve as the
application for prior approval, if required. However, I cannot see any reason why an applicant
could not add supplementary information to his application, once he is notified that an
application for prior approval is required. Also, Richards LJ observed in Murrell (by
reference to the superseded PPG7) , that generally further details will be called for at the
second stage, after it has been determined that prior approval is required.

72. In a letter dated 12 November 2020, the Planning Inspectorate informed the Claimant’s
solicitors:

”In our experience it is not uncommon for an LPA to determine such an
application by simultaneously decided that a) its prior approval is
required for the proposed development and b) the prior approval is
refused.”

73. On my interpretation of Part 6 and Part 16 , whilst a two stage process is envisaged, the
language used in the GPDO does not point to it being a mandatory requirement. In my
judgment, local planning authorities may, in the exercise of their discretion, determine both
prior notification and prior approval on the same occasion, if in the particular circumstances,
it is appropriate and procedurally fair to do so. Relevant considerations are likely to be
whether a local planning authority has sufficient information to determine the application for
prior approval; whether the applicant has had a fair opportunity to address any matters arising
for consideration in the application for prior approval; and whether the public
notification/consultation requirements have been met e.g. the public notification requirements
under paragraph A.2(iv).
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74. By way of illustration, in the New World Payphones case, Westminster Council sent a
single decision letter which incorporated two decisions. The first was that prior approval was
required and the second was that prior approval was refused. Neither the parties nor the Court
criticised the amalgamation of the two decisions into a single decision notice issued on the
same date. There was no evidence that the operator was prejudiced by the procedure adopted,
and under Part 16 , the necessary notifications to the public and interested parties took place
before the prior notification decision was made.

Issue 3

75. 1 now turn to consider the third issue, namely, whether the Council acted irrationally in
deciding, on the application for prior notification, that the definitional requirements of
paragraph A of Part 6 were not met, and so planning permission was required, and that prior
approval should be refused.

76. In the first decision notice the Council failed to make an express determination that prior
approval was required, and proceeded directly to refuse prior approval. This decision notice
was poorly drafted, in comparison with Westminster Council’s decision notice in the New
World Payphones case. However, the title referred to “prior notification for proposed new
agricultural building”, and I accept that it can be inferred that the Council did determine the
application for prior notification by deciding that prior approval was required, and then
proceeded to refuse prior approval.

77. In my judgment, the questions in the application form were clearly designed to address
the definitional requirements of paragraphs A and A1, for example:
1) whether the proposed building was new, or an extension, or an alteration;
i1) whether an agricultural building had been constructed on this unit within the last
two years,;
i11) whether the proposed building would be used to house livestock, slurry or sewage
sludge;
iv) whether the proposed building would cover an area exceeding 1000 square metres;
v) the size of the agricultural unit;
vi) how long the land on which the proposed building was to be located had been in
use for agricultural purposes;
vii) whether the proposed development involved any alteration to a dwelling;
viii) whether the proposed development was more than 25 metres from a metalled part
of a trunk or classified road or within 3 km of an aerodrome;
ix) whether the proposed development was reasonably necessary for the purposes of
agriculture;
x) whether the proposed development was designed for the purposes of agriculture.
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78. The Claimant answered all these questions briefly, but clearly. He provided details of the
size and appearance of the building, and answered the questions concerning other
constructions in the past two years. He explained that the proposed building was a “General
purpose building for storage of machinery & fodder”. When asked whether the proposed
development was reasonably necessary for the purposes of agriculture, he answered “yes”,
repeating that it was for “storage of machinery and fodder”. When asked whether the
proposed development was designed for the purposes of agriculture, he answered “yes”, and
explained that:

”The building is a suitable size and height for storing machinery and
fodder. The building has been designed to look more traditional than
modern agricultural buildings and to be in keeping with the surrounding
particularly considering the tourism aspect of Drovers Rest at
Llanycoed”. (Drovers Rest is the name for the holiday accommodation at
the Site).

79. The form also required an applicant to submit details of siting, design and external
appearance, which the Claimant duly did, supplemented by a plan, and with details and
illustrations of the materials he proposed to use.

80. The Claimant signed the declaration at the end of the form which stated that “I/we hereby
apply for planning permission/consent as described in this form and the accompanying
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plan/drawings and additional information..... .

81. I consider that the form gave the Claimant the opportunity to provide the information
which the Council required to decide (1) whether the proposed development met the
definitional requirements; (2) whether prior approval was required; and (3) whether prior
approval should be granted, with or without conditions, or refused. The Claimant could have
provided more detail as to why he needed an agricultural building, by reference to plans to
diversify and expand the agricultural side of the business, but he did not do so.

82. The Claimant relied upon the guidance in the PPG that prior approval is a “light touch”
process and should not place onerous requirements on developers. However, the complexity
of the requirements in the GPDO , and in the Planning Inspectorate’s application form, mean
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that, in reality, these applications are far from straightforward. In my view, it would assist
applicants if the form included an informative to the effect that the information provided in
the form could be used by local planning authorities to determine whether the definitional
requirements for permitted development were met and, where appropriate, whether prior
approval was required, and if so, whether it should be granted or refused.

83. In this case, in accordance with standard practice, the Report took into account the
planning history of the Site and the planning officer’s knowledge of the layout of the Site.
The Report included the following appraisal:

”In 2015 permission was granted for the conversion of the redundant
farm buildings at site to holiday accommodation. The result of this is that
currently the majority of the surrounding buildings to the application site
are no longer under an agricultural use. The proposed building would
therefore be separate to other buildings under an agricultural use
associated with the unit.

The justification for the building is limited to details of its proposed use
as a store for machinery and fodder. However, “the design of the building
is not functional in nature and appears overly designed for its stated
agricultural purpose. Furthermore the scale of the openings and height of
the eaves at the sides of the barn will limit the ability to operate or store
any modern agricultural machinery.

Given the above there is insufficient evidence to satisfy officers that the
building is reasonably necessary for the purposes of agriculture within the
unit. It is a binary test whereby the proposal does not qualify for the
proceeding permitted development rights. As such it is unnecessary to
undertake the review of the proposal against A.1 (a-k) and A.2. Prior
approval is therefore refused and planning permission is required.”

84. In my view, this appraisal was a legitimate exercise of the planning officer’s judgment,
which the delegated decision-maker accepted when making the decision. The Council was
entitled to conclude that it had insufficient evidence to satisfy it, as the onus of establishing
permitted development was on the Claimant. Contrary to the Claimant’s submission, the
Council did not reverse the burden of proof. Whilst the Claimant disagrees with the judgment
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made, I do not consider that he can overcome the high bar set for irrationality challenges to
planning decisions.

85. Once the Council had concluded that the Claimant’s application could not progress
further because the proposed development fell outside the scope of the permitted development
in paragraph A of Part 6 , it was rational for it to exercise its discretion to determine the
application for prior notification and prior approval on the same occasion. There was no
purpose in going on to consider whether to grant prior approval for siting, design and external
appearance at a later date, when the application did not come within the scope of permitted
development under paragraph A of Part 6 .

86. On behalf of the Claimant, Mr Stedman Jones did not put forward any other matters
which the Claimant could or would have submitted to the Council, if he had been given the
opportunity to do so. The claim was not pleaded or argued as procedural unfairness.

87. The Claimant filed a witness statement dated 21 May 2020, for the purposes of the costs
limit, in which he described how the Covid-19 pandemic, and the loss of bookings at his
holiday accommodation, had resulted in a significant reduction of income, and placed him in
a precarious financial position. Therefore he and his wife intended to expand and diversify
their agricultural activities. As his application for prior notification was made on 4 March
2020, before the first lockdown, he would not have appreciated the impact which the
pandemic was going to have at the date of his initial application. However, he would have
been able to submit a fresh application at any time subsequently, and submit further evidence
to support his application that the new building was reasonably necessary for the purposes of
agriculture because he intended to expand and diversify his agricultural activities, in the light
of the economic impact of the pandemic.

Issue 4

88. The fourth issue is whether the right of appeal under section 78(1) TCPA 1990 was a
suitable alternative remedy which the Claimant should have pursued instead of the claim for
judicial review.

89. The Planning Inspectorate advised the Claimant’s solicitors in its letter of 12 November
2020 that the Claimant had a right of appeal on the basis that the Council had refused prior
approval. On the Appeals Casework Portal, the reason for the appeal “3. Refused prior
approval of permitted development rights” would apply. However, the Claimant was out of
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time to pursue an appeal and an extension would not be granted. The letter did not spell out
whether, on appeal, the Inspector would have jurisdiction to consider whether the definitional
requirements were met and whether prior approval was required. I note that in the New World
Payphones case, the Inspector did decide that the definitional requirements of Part 16 were
met, and that prior approval should be granted, on an appeal against refusal of prior approval
under section 78(1) TCPA 1990 , which indicates that these matters are treated as being
within the remit of an appeal against the refusal of prior approval.

90. However, I consider that the challenge which the Claimant made under Ground 1,
alleging that the Council had acted outside its powers, could only have been made in a claim
for judicial review. The statutory appeal would not therefore have been a suitable alternative
remedy.

Final conclusion

91. In conclusion, for the reasons set out above on Issues 1 to 3, the claim for judicial review
1s dismissed.

Crown copyright
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