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Report of the Director for Corporate Services
Recommendation

1. That the evidence submitted by the applicant at Appendix A is sufficient to show that a Public Bridleway which is not shown on the Definitive Map and Statement subsists on the balance of probabilities along the route marked B to C on the plan attached at Appendix B to this report.

2. That the evidence is also sufficient to say and by the same test that a Public Bridleway subsists between points A to B and C to D on the said plan attached at Appendix B and therefore should be added to the Definitive Map and Statement of Public Rights of Way as such. 

3. That an Order should be made to upgrade Public Footpath 17, (part) Warslow and Elkstones to a Public Bridleway and to add a Public Bridleway either side of the  route from Stoney Ford Lane, in the parish of Warslow and Elkstones and shown on the plan attached at Appendix B marked A to B, and B to C and C to D. 
4. That the three sections of this continuous route therefore should be added to the Definitive Map and Statement of Public Rights of Way for the District of Staffordshire Moorlands. 

        Part A

Why is it coming here? What decision is required?

1. Staffordshire County Council is the authority responsible for maintaining the Definitive Map and Statement of Public Rights of Way as laid out in section 53 of the Wildlife and Countryside Act 1981 (“the Act”). 
2. Determination of applications made under the Act to modify the Definitive Map and Statement of Public Rights of Way, falls within the terms of reference of the Countryside and Rights of Way Panel of the County Council’s Regulatory Committee (“the Panel”). 
3. The Panel is acting in a quasi-judicial capacity when determining these matters and must only consider the facts, the evidence, the law, and the relevant legal tests - all other issues and concerns must be disregarded. 
4. To consider an application attached at Appendix A made on the 25th of October 2018 by Felicity Edmeston on behalf of the Staffordshire Moorlands and Bridleways Group for an Order to modify the Definitive Map and Statement for the area by adding a Public Bridleway as outlined above under the provisions of Section 53(3) of the Wildlife and Countryside Act 1981. 
5. The line of the alleged public footpath as claimed by the applicant is shown on the plan attached at Appendix B. 
6. To decide, having regard to and having considered the application and all the available evidence, and after applying the relevant legal tests, whether to accept or reject the application.
Evidence Submitted by the Applicant 
7. In support of the application the applicant has submitted the following documents: 

· Alstonefield Enclosure Award and Map - 1839 

· Survey of Warslow- 1841

· Extract from OS Map Sheet 81

· Photograph of Track A-B showing width and surface

8. These can be seen at Appendix C and marked as Appendices (i) to (iv). 

Evidence Submitted by the Landowners
9. The applicant identified one landowner at the time of the application. 

10. An adjoining landowner was later discovered by the Council.

11. The landowner response can be seen at Appendix D.  

Comments Received from Statutory Consultees

12. The local member commented on the application and these comments can be found at Appendix E. 
Comments on Evidence 
13. Section 53 (c) (i) of the Wildlife & Countryside Act 1981 sets out the legislation through which a route may be added to the Definitive Map and Statement based solely on documentary or historical evidence and Section 53 (c) (ii) of the same Act sets out the legislation through which a route may be upgraded on the Definitive Map and Statement. 
14. Taking the instant matter, we find that several pieces of historical evidence have been submitted, and of these the Inclosure Award and Plan carry the greatest weight. 
15.  The evidence from Inclosure holds a significant amount of probity and the courts have held that this - even in its own right - can be enough to prove a claim.
16.  Taking the Inclosure Award first, therefore, it can be seen that the details are replete and clear - while the surrounding network of connecting routes provides excellent context for the claim. 
17. The page that references the route in question contains details of two other routes which, together with the claimed route, are clearly visible on the plan. 

18. The excerpt for the claimed route is a brief but detailed paragraph annotated in the normal way in the left-hand margin of the page – the indented heading reading “Whitefield Gate Road – 18 Feet Wide – Map IV”. 

19. It is interesting to note that the route is allocated a set name and while this could be suggestive of a public way it is by no means conclusive - private routes could also be named in similar fashion.
20. More important is the description in the text and whether there are any express references to it being for “public” or “private” use. 
21. Routes can also be shown with a combination of different statuses - a public bridleway and private carriage road may be referred to in the same sentence, clearly indicating the nature of each route. 

22. The courts have held that the terms private and public to mean the same now as they did then and so this provides good evidence when present. 
23. In the instant matter, however, there are no such terms of reference, and the paragraph reads as follows:

24. “One other Carriage and Drift Road in the said township of Lower Elkstone to be called the Whitefield Gate Road and to be of the width of eighteen feet branching out of the Lower Elkstone and Longnor Road in a westwardly direction over the Ratees Common to the eastwardly end of an ancient lane which leads to Lower Elkstone which same road we set out and appoint to the use of all persons whose lands adjoin the same or who may require and think proper or have occasion to use the same. And we do hereby order and direct that the same road shall be made and forever hereafter maintained and kept in repair by and at the expense of the several owners and occupiers for the time being of the lands and hereditaments within the said township of Lower Elkstone by a general rate or assessment according to the value thereof respectively”. 
25. Pulling this statement apart somewhat it reveals firstly that the route was a carriage and drift road. This description clearly indicates that its use was of a higher status than that of a footpath, however it is quantified no further. 
26.  A carriage road would suggest that there were horse drawn carriages, carts and waggons accessing the route along with packhorses and other equestrian use – however this could be for the private carriage of goods just as easily as it could be for public. 
27. While the term carriage road could apply to either a public or private route – the term drift road was more often associated with private ways used by local farmers to drive stock field place to field.  
28. As such there is nothing in the basic description of the route that suggests it had either private or public access rights – although the drift road element can probably be discounted as evidence in favour of the claim. 
29. The description of the route “branching out” of the Lower Elkstone and Longnor Road is more revealing as the term implies something coming out of a known public highway. 
30. Although it would be theoretically possible to connect a private route to a public one – the term branching out is suggestive of the continuation of the “branchers” status, otherwise the term “leading from” or “connecting to” would have likely been employed.
31. The statement goes on to reveal that the route runs to the end of the ancient lane that runs to Lower Elkstone – in effect it is telling us that it meets another public highway at that end.
32. This latter point is important as the two other roads the commissioners set out did not meet a highway at both ends.
33. This essential quality of any new public highway is therefore met in the present case and is clearly supported by the plan. The latter shows the alleged route joining the public highway at both ends. 
34. In addition, there are no “lines” across the alleged route where it joined the existing highway indicating there were no physical restrictions to use such as gates – or a material change in surface. 
35. Not only this, the route is coloured in the same way as the known public highways – although this should be treated cautiously as the believed private route referred to as Averill Lane is also shown in pink.
36. On a more persuasive note, the alleged route does not terminate at a farmstead or a dwelling as the two other routes referred to on the plan appear to do – instead it links two known public highways and would appear to be a short-cut between two points. 
37. The fact that the two joining highways are clearly described is also significant in that one is called the “Lower Elkstone and Longnor Road” and the other an “ancient lane”. As such there can be little doubt that we have a public highway at each end.
38. The likelihood of a private route forming a connection between two public routes – one of them an ancient highway and one a main road - is much less likely than if it were itself a public route. 
39. The plan also shows a route defined by a solid black line throughout most of its length – broken slightly on one side where it crosses through Plot 12 and then again on a short section through the old inclosures.
40.  On the whole though the alleged route is edged by a solid black line on both sides and is depicted with the same width as the known and existing public highways.
41. Turning back to the statement we find more conclusive evidence for the public status of the route. It states that it was set out “to the use of all persons… who require, think proper or have occasion to use the same”.  
42. Taking the first element of this statement “the use of all persons” does of course imply that the route was indeed a public one. There can be little doubt in this regard, the wording is clear and cannot be disputed. 
43. It is ratified further by the statements relating to other roads on the same page of the document – for example Averil Road was set out for the use of the “owners and occupiers of...Averil Side Farm and of the allotments Nos. 138, 139 and 140.”
44. There is no further exposition on this usage and so it remains limited to the users stated – clearly not a road for public use. 
45. The maintenance of Averil Road was also set out and designated to the “owner and occupiers of the said farm and allotments by an equal general rate according to the value thereof”.

46. This provides an excellent example of a private road being privately maintained with the occupiers of the farm liable for a greater share of the costs than the individual allotment holders. 
47. This contrasts markedly with the details of the alleged route - Whitefield Gate Road –- which appears to have been a public road that was privately maintained. 
48. Again, it is difficult to reach any other conclusion when the wording is so clear.
49. For clarity the use of the route was granted to “all persons” and further quantified by stating “who require, think proper or have occasion to use the same”.
50. In modern parlance we would probably say that the route was set out for “anyone” or “anyone who wanted to use it” and this provides good evidence for the public nature of the route. 
51. Turning to the width of the route in question we find that it was set out to 18 feet. 
52. Again, this differs somewhat from the width of the other routes referred to on that page - all of which were set out to a width of only 15 feet. 
53. The commissioners could set out roads up to a maximum width of 30 feet and the fact that the alleged route has a greater width than the believed private routes tips the scales slightly in its favour. 
54. The transcript also confirms the use of the route by those “whose lands adjoin the same” – effectively including these named users as well as the wider public. 
55. Turning back to the Inclosure Plan we find a clearly depicted route – along with the other two private routes described on the same page of the award. 
56. As such Whitefield Gate Road, Averil Road and Yates Road can all be clearly discerned. 
57. Averil Road and Yates Road - which both appear to be private routes - are considerably shorter than the claimed route. 
58. Neither of these routes joins a highway at both ends – nor do they go to a place of public resort - both appear to be access routes to farms.
59. In addition, these two routes are 3 feet narrower than the claimed route and are somewhat shorter dead-end “roads”. 
60. Whitefield Gate Road is further depicted on the plan as being a well defined and bordered route - each end opening out into public highways - the “Lower Elkstone and Longnor Road” and the “ancient lane at Lower Elkstone”. 
61. There is a line across the route approximately halfway along its length between Plot 12 and the old enclosures and this would most likely indicate a gate of some description.
62.  A gate of course is not fatal to a claim based on historical or documentary evidence. 
63. Its description as going in a “westwardly direction” from the Lower Elkstone and Longnor Road is again visible on the plan – as its progress across the common to meet the “eastwardly end” of the ancient lane is clearly seen. 
64. There can be absolutely no doubt that the route in the award and plan is consistent with the alleged route - Whitefield Gate Road. 
65. The Inclosure evidence is therefore good evidence in its own right to say that the route should have higher rights than a public footpath. 
66. Turning to the other evidence submitted with the application we find a Survey Plan of Warslow and Elkstone dated 1841.
67. Given the date and layout of the plan it would appear to be based on a relevant Tithe Map – or on a draft map produced to this end.
68. The Inclosure Plan and the Survey Plan both show the alleged route to be unnumbered – as is the rest of the known public highway – a tentative indication at least that the route was public and not private. 
69. Again, if the route was not in private ownership, it might also suggest that it was an accepted public way – regardless of the fact that its maintenance fell to the occupiers of the adjoining land. 
70. It has to be remembered that “maintenance” and “status” may differ – meaning that a public route could be privately maintained. 
71. From the Survey Plan it also appears that there may have been a gate at the junction of the alleged route and the Lower Elkstone to Longnor Road. 

72. Everything points to the route being both public and of a higher status than a public footpath.
73. While the route may have been described as a “carriage” road in the Inclosure Award the term road has an imprecise meaning and could have been applied to any type of highway at the time of the Inclosure. 
74. That said given that it was allocated a name – Whitefield Gate Road – and is depicted as such on the Inclosure plan it is much more likely than not that it was used by horses as well as people. 
75. The term carriage refers to the carriage of goods and this could have either been by horse and cart – OR of course merely by packhorse. 
76. Some carriage roads were clearly made up to the standard of what we would now call metal surfaced roads - allowing for vehicles to be drawn along them – others were only ever intended to be used by packhorses.
77. Given that Whitefield Gate Road is depicted on both the Inclosure Plan and Survey Plan as having sections where the edge was clearly ill defined, then it is probable that it was not made up to the standard of the wider highway network.
78. This is particularly evident on the southern edge of the northern half of the route on the Survey Plan – fronting plots 497 and 498 and on the southern side of the lower half of the route – fronting plots A, B and C. 
79. Similarly on the Inclosure Plan the southern edge of Plot 12 is less clear-cut suggesting that some sections were less distinct than others.  
80. Tentatively this suggests the route was somewhat vague in places averring against a distinct and well-defined route on the ground which would likely be seen with a higher status road typically used by horse drawn vehicles. 
81. As such the scales tip further towards a bridle road – an apparent short cut to Lower Elkstone - for users approaching from the northern end of the Lower Elkstone and Longnor Road.





82. Turning to the photograph supplied by the applicant we note that it appears to be contemporary with the application date, although a modern colour copy it is undated and only shows a given section of the route. 
83. The route appears to be sparsely surfaced with stone chippings – although it is difficult to ascertain whether these are comparatively recent additions to improve what would otherwise be a somewhat muddy surface. 

84. It is noted in the applicant statement at Appendix A that “the route is of a consistent width and the surface is stoned throughout”. 
85. Although again this only represents a snapshot in time and confirms there is at least a physical presence on the ground. 
86. As such the photograph merely indicates the alleged line and surface of the route in that particular section at that particular time and adds nothing of probity to the claim. 
87. Essentially the photographic evidence is similar in evidential value to an ordnance survey plan – it shows the physical feature on the ground yet has no impact on its legal bearing. 

88. Turning to the ordnance survey map supplied by the applicant it is interesting to note that the route is shown in its entirety – the somewhat peculiar and distinctive shape of the route clearly visible on the plan.

89. The OS plan is annotated as the “First Edition OS Map Sheet 81” and is undated as such although Officers have confirmed it to be from 1842 – again a near contemporary of both the Inclosure Plan (1839) and the Survey Plan (1841). 
90. Clearly in the instant case – the route was large enough and significant enough to have had the appearance of a public road – and it may have even been used in the same way a public road – leading to its inclusion on the Ordnance Survey map. 

91. All we can glean from the OS map therefore is that the alleged route was there on the ground in 1842 and that its usage was very likely higher than that of a footpath – though public or private it cannot be known. 
92. Turning to the annotated application plan supplied by the applicant we find there to be both an “upgrade” and an “addition” – or rather two additions of bridleway either side of the aforesaid upgrade. 
93. The additions can rely on the lower test of reasonable allegation to determine that those sections subsist – however in this case we have excellent evidence in the form of the Inclosure Award and Plan which is sufficient to say they exist on the higher test – the balance of probability.
94. As such the additions between points A to B and C to D on the application plan are relatively straightforward to accept. 
95. The upgrade between points B to C however can only be considered on the higher test – the balance of probability - as all such upgrades have to be, and as such the evidence needs to be good.
96. The route from B to C is as stated part of Public Footpath 17, Warslow & Elkstones, and runs approximately east to west bisecting he upper part of the claimed route. 
97. The applicant has highlighted this in green on the plan – also showing the section of it contemporary with the claimed route - while the additions are shown in orange. 
98. From what we know from the evidence it would appear therefore that the alleged route in its entirety was set out in the Inclosure Award as Whitefield Gate Road in 1839. 
99. Prior to this its existence is uncertain – Officers checked Yates Map of 1775 – which is one of the best large-scale maps of Staffordshire – and were only able to discern a small section of the lower end of the route – and this was by no means clear. 
100. That said we can follow the routes progression through the evidence from its inception in 1839 to the survey of 1841 and finally to the OS plan of 1842 – all of which either confirm the route was physically there – or in the case of Inclosure – attest to its public status. 
101. Therefore, it is true to say that we do have good – and sufficient – evidence for both the upgrade and additions. 
102. Turning to the landowner responses we find that there was one primary landowner at the time of the original consultation. 
103. This landowner objected to the application stating that: “the said path is not and has never been a bridleway, this lane was put onto the land as access for agricultural purposes only. Section B-C is part of footpath 17 but the other sections of the proposed bridleway are not public rights of way.” 
104. It should be noted that while the material points here are indeed correct this is an application based upon historical evidence and so its subsistence, if any may well have been out of living memory. 
105. The application as such is merely seeking to update the legal record by adding pre-existing routes rather than creating new ones – the maxim once a highway, always a highway must be borne in mind. 
106. As such it is the probity of the evidence from a historical perspective on which the application will succeed or fail – something which can be difficult to counter. 
107. The landowner in this case goes on to state a number of concerns - firstly over the exit points onto the highway at either end of the alleged route. 
108. They highlight that point A on the plan is “on a corner” which of course implies a potential hazard between equestrian use and vehicular use in this location. 
109. At the other end of the route at point D it is highlighted that there is a passing place on a “single track road”. 
110. Clearly this is cited as another potential conflict between - in the simplest terms – cars and horses.
111. The landowner goes on to clarify that the two points are “high risk areas with the potential to cause an accident”. 
112. As well as these health and safety concerns the landowner highlights security issues stating that there would be a “security risk” at point A which is currently a locked gate at all times – and by removing this the land would become easily accessible. 
113. Furthermore, creating a public access at point D would provide “ideal access for thieves” as the location is essentially out of sight. 
114.  Although these concerns are duly noted they are not points that can be taken into account when determining whether a right of way subsists or not. 
115. As such an objection on these grounds is neither material nor fatal to the claim.
116. Turning to the representations from statutory consultees it can be seen that the local member for the area echoed the concerns of the landowner stating that “farming in the Staffordshire Moorlands in isolated locations is not easy and ownership of land in my mind should be protected.”

117. The elected member then went on to reiterate the landowners’ comment that “there is much rural crime, farmers are told to lock up machinery and vehicles and to be vigilant, opening up paths which are not bridleways would only encourage trespass and make life much more difficult to provide the necessary animal husbandry”. 
118. Again, while these points are duly noted they are not material to the matter in hand and so cannot be taken into account in determining whether a public right exists or not. 
Comments On All Available Material 

119. There is no evidence that we are aware of that would support any higher rights than those applied for. 
120. The material when taken together appears to be consistent.

121. The evidence is presented in a detailed and cogent way which clearly supports the validity of the claim. 

Burden and Standard of Proof

122. With regard to the status of the route, the burden is on the Applicant to show, that on the balance of probabilities, that it is more likely than not, the way subsists. 
123. The existing situation must remain unless and until the Panel is of the view that the Definitive Map and Statement should be amended. If the evidence is evenly balanced, then the existing Definitive Map and Statement prevails. 
124. The question is also whether a reasonable person could reasonably allege a right of way subsists having considered all the relevant evidence available to the Council. 
125. The evidence necessary to establish a right of way which is “reasonably alleged to subsist” over land must be less than that which is necessary to establish the right of way “does subsist”. 
126. If a conclusion is reached that either test is satisfied, then the Definitive Map and Statement should be modified.
127. The route in question is both an addition and an upgrade and as such will need to succeed on the higher test for the entire route to be added to the Definitive Map and Statement. 
Summary 

128. The Application is made under Section 53(2) of the 1981 Act relying on the occurrence of the even specified in 53 (3)(i) and (ii) of the Act.
129. If the test is considered in the first part of the section, that is whether the way subsists on the balance of probabilities, the courts have indicated that this can be satisfied by considering whether it is more probable, or more likely than not. 
130. As Lord Denning in the case of Miller said, “if the evidence is such that the tribunal can say ‘we think it is more probable than not’ the burden is discharged, but if the probabilities are equal, it is not.”
131. In this instance your Officers consider that the evidence is sufficient to show that the route subsists on the balance of probabilities. 
132. The evidence of the Inclosure Award and Plan are clear – they set out a named route – Whitefield Gate Road – and grant access to all persons. 
133. The route is clearly identified on the plan and described in the accompanying award, its physical existence is confirmed by two further contemporary documents – a parish survey map and an OS plan.
Conclusion
134. It is open to the Panel when considering applications to come to a decision on the matter other than that which is the subject of the Application. In this instance the claim is for a Public Bridleway, but it is open to the Panel to decide if the evidence suggests a different status.
135. Taking everything into consideration it is apparent from the evidence that a right of way, with the status of a public bridleway and which is not shown on the Definitive Map and Statement, does subsist on the balance of probabilities. 
Recommended Option

136. To accept the application and make an Order to add the claimed route as a Public Bridleway to the Definitive Map and Statement of Public Rights of Way for the District of Staffordshire Moorlands. 
137. For clarity and for the voidance of doubt this recommendation relates to both the upgrade of part of Public Footpath 17, Warslow & Elkstones between points B and C on the attached plan and to the addition of a Public Bridleway either side as of this section between points A to B and C to D on the same plan. 

138. That the route shall be to the standard minimum width of 3 metres throughout its length.

Other options Available

139. To reject the Application.
Legal Implications
140. The legal implications are contained within the report. 
Resource and Financial Implications
141. The costs of determining applications are met from existing provisions.
142. There are, however, additional resource and financial implications if decisions of the Registration Authority are challenged by way of appeal to the Secretary of State for Environment, Food and Rural Affairs or a further appeal to the High Court for Judicial Review. 
Risk Implications 

143. In the event of the Council making an Order any person may object to that order and if such objections are not withdrawn the matter is referred to the Secretary of State for Environment, Food and Rural Affairs under Section 15 of the Wildlife and Countryside Act 1981. 
144. The Secretary of State would appoint an Inspector to consider the matter afresh, including any representations or previously unconsidered evidence. The Secretary of State may uphold the Council’s decision and confirm the Order; however, there is always a risk that an Inspector may decide that the County Council should not have made the Order and decide not to confirm it.  
145. If the Secretary of State upholds the Council’s decision and confirms the Order, it may still be challenged by way of Judicial Review in the High Court. 

146. Should the Council decide not to make an Order the applicants may appeal that decision to the Secretary of State who will follow a similar process to that outlined above. After consideration by an Inspector the County Council could be directed to make an Order.  

147. If the Panel makes its decision based upon the facts, the applicable law and applies the relevant legal tests the risk of a challenge to any decision being successful, or being made, are lessened. 
148. There are no additional risk implications. 
Equal Opportunity Implications 

149. There are no direct equality implications arising from this report.

______________________________________________________________

John Tradewell

Director for Corporate Services

Report Author: David Adkins  

Background File: 017058DW
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